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CHAPTER IV. 

THE HISTORY OF SPAIN TO THE CONQl LSTOri^IlANAnA 


Kingdom of the Vmgolks — Coiujuott of S/mn by l/te J/oors^Ora- 
dual Rental of the Spanish NiUion^Kingdoms of Lemy Aragon, 

Navarre, and Castle, successively formed-^Cbartered Tomttf 
Castile— Mditary Orders— Conquest of Fer£amid ill. and Jams 
o^ragon — Coiuet df the Delay m eipellmg the Moors— History 
of Castile continued— Character of the (Joiemnient— Peter the 
Crwl— House of Trastamarc—Jokn II —Henry JV.— Constitu- 
tion of Castile— National Assemblies or Cortes— their constituent 
Partst-Rtght of Taxation— Legislatson-PrivyCouncilof Castile 
— Lam for the Protection of Liberty— Imprrftrtiofis of tile Con- 
sUtution— Aragon— its History in thi fourteenth and fjleenth 
Centuries — disputed SuLcession—Conitifution gf Aragon— free 
Spirit of its Anslocraty — Privilege of Union— Ponefs of the 
Justiza— Legal Securities— Illustraltons— other Constitutional 
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The history of Spain during the middle ages chap. 
ought to commence with the dpasty of the Visi- , 
goths; a nation among the first that assaulted and spain. 
overthrew the Roman empire* and whose establish- Kiofdoa 
raent preceded by nearly half a century the inva- 
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pj^Ql^vis. Vanquished by that conqueror in 
of Poitiers, the Gothic monarchs lost 
ll^eir extensive dominions m Gaul, and transfei^ 
red theit residence from Toulouse to Toledo. But 
I hold the armals of barbarians so unworthy of 
(emciubrance, that 1 .will not detain the reader by 
namin'^ one '.ovciT'ifjjn ol that obscure race. The 
Mij-rovingian kinifs of France were perhaps as 
deeply stained liy atr.tcious enmc", hut their his- 
tory, sli}jhtl\ as 1 ha\e noticed it, is the necessary 
foundatpni of that of (’liaileni.iifne, and illustrates 
the feudal s\sU.in and ctaistitulioind antiquities 
of France. If^tllo^e of Castile had been equally 
inteiestuin to the liistttiual siiidcut, I should have 
taken the same pains to tia<a' their original in tlie 
Gothic inonardiN. I'oi tliat is itl least as much 
the priinaiy souiee of the old Castilian eonstnu- 
tioii, as the ;\iu,do-S,i\on polity of ourimn. It 
ina> hoN\e\ei sullue to numtioii. that it ilitleied iii 
scM'ial lespeds lioin that ol the Franks duiinu 
the v.mu' petiod. The mown was less heuMitar\ , 
Ol a) hast the lei^nlai su(( i-ssion was moie fie- 
<|Ui Mtl\ distill belt, 'file juelates bad a still more 
lommaiidms; mtlueiiee m tempoial •'osernment. 
riu distmi turn ol Homans and barbarians was le.ss 

I 

inaikMl. tin- laws moie nnifoim, and appioaeli- 
jj.:; iuail\ to the impeiial etale. The j>ower of 
the sovereinn was peihaps more limited by an 
aiistcHi itiial eouneil than in Franee, but it ne\er 
uelded to the dau^^erous infiucnee of nuiy ofs pf 
JVj ie pala ee. Cnd wars and disputed siiecessuins 
were \er\ freijuent. but the integrity of the king- 
dom was not \ iolatedJ>\ the eiistom of partition. 
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Spain, after remaining for neartylhraf^UI^'' 
I in the possession «f the Visigoths, fell ftnlter l||uE ' 
l^'oke of the Saracens in 712. The fervid and 
sistible enthu'>i:i'>m which distingiu.flicd tl^ yojfth- ; 
ful period of Alohammcdjsin. nlight snfficicntft’ . 
account for this (■t)n<|iieV:*c\cn if wc cTmld not 
assign additional <'aiisos.tlic Aictioiis which divided 
the (Jotlis, the resentment of disa|>poiiitcd pre- 
tenders to the throm", the pioioeations of (’mint 
Julian, and the tenu rity that risked the fate of 
an empire on the elianees of a .single battle. It 
IS more .surjin/ing, tliat a leinnaut of tins ancient 
monarchy should not onl\ li.ne preserxed its na- 
tional libel t v and iianie in tin- northern mmintain.s, 
blit waged for ^sonie centuries a Mieeessful, and 
generally an ofl'eiisive warfaie agaiivst the con- 
(|ii«rors. till the balance ,w as rtinipletely turned 
III its favour, ami the floors were compelled to 
maintain almost as obktin.ite and protracted a 
contest for a small poitimi of the peninsula. But 
the \ral)iau monarelis of (’ordova found iik thep^ 
Mieecss and imagined security a pretext for indo- 
lence ; even in the eiiltivalion of .seieiiee, and 
contemplation of the magnitieeiit areliiteetyrc of 
their mo.scjues and p:il.ues, tliev forgot their pour, 
but daring cneinie.s m the .\stiirias; while, aeeonl- 
ing to the nature of despotism, the fruits 'of, 
wisdom or bravery in one generation were lost m 
the follies and effeminacy of the next. I'heii 
kingdom was dismcmlKTcd bv .successful rebels 
who formed the .states of Toledo, Hiiesea, Sara- 
gosa, and others less eminent; and these, in their 
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own mutual contests, not (mlv relaxed their 
; natural enmity towards the Christian princes, but 
•■,sfmetimes souj^ht their alliance.* ^ 

Einglcmofi ^lic last atttick, wliicli seemed to endanjjer the 
ftMMiijf nionart.'h\ of Spain, was that of Alinanzor, 
tiie illiMiioiis \i/ir oV Haccliani II. towards the 
end of tlie tenth ceiitiir\, wherein the city of 
Leif'i, and e\in the shrine of Conipostella, were 
Inirned to tlie ‘rroniur ('or ''onie afies before this 
transient refliix, niadiial eneroaehnients hud been 
made u|«jn the Saiaeens. and tlie kinudoin, orioi- 
nall\ st\led of, Oviedo, tlie Mat of winch was 
remvived to beoy in !H4, had extended its boun- 
dar\ to the Diieio, and even to the niountainous 
chuiii of the fliiadaiiania. The jnoviiice of old 
Castile, tliijs deiioininated, as is p nerally sup- 
po.scd, from the p.istlcs^en-eted, while it leniayied 
a inarch oi liontiei auaiii't the Moor«>, w.(^■,fo- 
verned 1)\ heiedit.nx eoiyit'., elei ted oiieiii.illv b\ 
the pioMiieial aiisloeiaev, and viiliialK inde- 
pendent. it seeiii'. p obabh, ol the kiiiys (»l‘'l.eon, 
though eoinnionlv seiviiif,Ohem m wai.as biethien 
of the same t.ulh and nation. | 


.iiilnnii' , llisitiin i|i 1 MinjiK* 
< t ill II 

I \Kiiriiin.: Ill lliiiliTii of To- 
luol, i>tii III till ( iriii st N|i 
iii'itoii Ills. tMniu!i nut nlili I lli.iii 
llu "I till’ lllirti eiilh 

fiMiiiiiv, ihi iiiililoiif ( aslilt, in 
till 111 i luil 1, i) nut (Ilf \(jr 
<iln * t iiiixti ris j>ti»v lilt runt, el 

lllllltl s null ill jkiti 
vil «lr niturilni4 t li'jiTuiit, 

rt juiIkm Matucninl, ui dis. 


M iisiniu's ^Mini rt quen l.uilium 
< Ills, I sun jiiili, 111 sopircntUT I \ 
(I V M ral uilu r passas;L*'i in llii- 
sdiiii writir|iro\i tlial ihi tuunts 
of ( aslili wnrp in irl\ milr|i('mlt*nt 
of la.'on, Jl liii't Innn tin (iiiiu ol 
} ertiiiiiimi ( uiiis.iImi iliuuHlit mid- 
dle of tli< l> Hill I Mitur\ 1 V quo 
istf vii^((|ni MIT |».itri,i rumiU- 
Inm, cissanirunt o s \siiiriariini 
msole^rero in (".isU II ni, v{ a flii- 
miiii ri^onni niln) ain|'lnis iiudi- 
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Wilile the kings of Leon were thus ttcfiujned in chai* 
reco\ering the western ])ro\inces, aiv>thtr nirc^f *'• 
Christian |)’'inces grow up silently under tflc *. stain. 
shadow of the l’\renean nionnta'ins Aothmg 

* ii** tvjrtr 

can be more obvnnv than tlie hcmnninir'i (*1 llinso mhI 
little sstatc'-, \uTe*fi)Tnn‘(l in Na\anv aiftl 

the country of Soprailic. Thev nntrlit pcilfiips 
be almost contemiionineousw ith the Moorish^ on- 
(jnests On both sitk-s ot the Pueiu-es dwelt an 
aboriginal ju-ople: the last to undtTi^o the \f»ke. 
and who had luwei acipiired the lan*ua*j:e, of 
Rome. We know* little of thes^t intie|ud moun- 
taineeis in the dark period whiHi elai)sed under 
the (lothie and Frank d\ nasties, till w'etind them 
eultirn^^ ofl’ tln 4 reai-^uard of OharlemaH:ne in 
Ronees\alles, and maintaining at lea'it their inde- 
|u*!idene(\ thoutrh seldom^ liki* fhe kiin;s of Astu- 
iias, wauin^^ ofl'ensne war aiiainst the Saraeens. 

Till* town of Jaea, sinrated amomj: loni: narrow 
^alll(^s that intersect the southern iidijes of the 
Pyreiu-es, was the capital of a little fre(**statt^ 

.w'hich afterwards <'xj)and(*d into th(‘ nion.irehv ot 
Arasron* A terntor\ rather nmie e\tensi\e he- 


(iiruiit 1 \ c 2 M.iniu, in his 
1 iisoo MihUjik (I, I't di" 
|minm 1 to Mmtmverl iIun f.id 
* Tin I'u<TO'«, Or MriHfn Idw-* 
o! T.t( ,, ]i(rb.ilis mnrr .in- 

<ui)i ili.iii .iTi\ nl ( iislotiury III 
burop* Mfiitisoin < iinfirnisilum 
li\ lumi rif tlip am n nt us.ii;i s ni 
.l.ira Tin \ prp^rnbo ihf diM i ill 
(»f lands ami iiiosraMe.S| as v>* II -is 
till (littiriii of municipal macis- 
iraiiN 'Ilii tnt|imitl{[ law, whiiii 


« ii|i>iiiN tlif iisiii>: tn uriiis nil • .ml 
ih II i ri»i‘r/i IK \ , ilhiNtr.ilt N, uiili \ 
sort ofriiiii.iTilu witiiiit Ns, i|ii 
m TH 111 a p isior.il, lint w ii liki jh h 
ph ,.iri(l n inimlNiisnf awt !l kiinwn 
111 tin Inids of tin I alf 
III .ipp( Uitis It I sl.ttiiiriiiiN ( mil 

liomini’^ (Ic nlliN, si I ipii si mi m 
montanis turn si is j:anatM 
biisj, aiii]n.rin(.ip|i4 lliiinii. omms 
rapianl arma, rt diihissis {ranatis, 
<1 omnilMis ,lill^ bins fazn rniis [r»p- 
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CHAP, loniJ^ed to^Navirre, the kings of which Sxed their 
stj^t at P&mjielona. Biscay seems to bare been 
spaJ». 'divided between tliis kinffdoni and that of Leon.. 
^The conne.xion''of Araj^on or Soprarbe and Navarre 
j w^as \ery intimate, and they were often united 
' under a sniffle duel'. 

Kingiomof At the heifinmiiff of the eleventh century, San- 

CdStllt'i • 1 /» ’V' 14*^ 

|eho<he Great, kniff of .Navarre and Aragon, was 
J enabled to render hi.s .second son Ferdinand, count, 
or, Is he assumed the title, king of Ca.stile. This 
efl'ectiialK' distnemlierod that j»ro\inct from the 
kingdom of Leon; but their union soon became 
more comjilete than e\er, though with a reversed 
supiemacy. Bermudo 1 1 1. king of Leon, fell in a 
battle with the new king of Castile who had mar- 
ried las sistw; and Fcidmand, m her right, or in 
that of ('on(|nest,* became master of the united 
monarehv. This cessation of hostilities between 
the Chii.sti.in states enabled them to direct a more 
unremitting eneigy against their ancient ene;nies, 
Vho Nfeie now .sensibly weakened by the \.irions 
causes of decline to which 1 have already alluded.* 
During ftie eleienth centuiy, the Spaniards were 
almosl always superior in the field; the towns, 


titiB lliuim It 

>1 till (Jill iui nut in itmoti, hi- 
ri'iii mil III \ill 1 iii.t^is |irri\im.i .ip- 
|Hi’‘'i(s .iliijiml'l 

iioiiiliiin luinnt«k;n«.siiu.n iillam 
il'.iMi, ipiK tjrtliiis St I hi.i ist a]i- 
pi^iituiii, [Milvaiit] mum 

[tat rani], ci urlU%(Jtll^- 
(|iit' homo ( \ lihs qiii tardiuH ict u- 
Ul^ n[)|K llitum, tt qmin mn/i' 


rtraoti prwwswinl, pecel tirs «t)- 
uuomoilo udtbitur, 

partit'nuos. Tdinei) in J.i(H it 
in altis \illis, Sint iiliqui noniinali 
ft ftrll, quob fhi'iTllit (Olisule*, 
qiii rcnunoanl ad >iilds ru*itodien- 
das t't dt'fi ndendas Ihani n ( 'om- 
mfiitaria mSchotti libiMiiia llius 
Irala, p J>95. 
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j which they began by pillaging, (hey gradually uuai* 
j possessed; their \‘hlour was heigliU'nccl by the , 
i cofitoms of chivalry, and mspirt'd by the cxam[}ie ’ sr^iN. 
• of the Cid ; and before the end of tfiis aget Ahmsu 
VI. recovered the ancient inetropoli.s of tiie mo- 
narchy, the city ofToledo. This was the .'>cu'rett ( j 
blow which the Moors had endured, and an*iin- 


e<jiii\ocal sMiiptoiii of tliat^chanire in their tela- 
tne strength, which, from lieing so giailiial, was 
the more irretrawahlo. (adamities scurcelv flih - 


rior fell iijion tlieni in a diH'ercnf iniarTcr. The 
kings of Aragon a title helongiitg oiiginall\ to a 
little district upon the ruei of* that iiaiiie had 
hi'cn eiMiped up almost in the inoiintamK by the 
small Moorish Atates north of the Ebro, especially 
tliat of lliicsca. About the middle obthe ekwenth 


ci.^lurv. they began to uttack* their neighbours 
with success, the .Moors lost one town .ittcr ano- 


ther, till in Jllb, e.xpdsed and weakened by the 
rc(ln*tiou of all these places, thecit j of Saragosa, »n.isiij 
in which a line of Mohaiymedan prmct'V had ^ 
Hoiinshed for se\eral ages, became the pri/.e of 
Alfonso I. and the capital of his kmgdoin. 'I'lie 
.southern parts of what is now the provmct* of * 
Aragon were snecessuel} lediiced during ihe 


twelfth centurj ; while all new ('aside ami Estre- 
niadiira became annexed in tin* saiiii' graiAial 
manner to the dominion of the descendants of 


Alfonso VI. 


Although the feudal system cannot lie said io Mmi. ..lut 
have obtained in the kingdoms of Lcoii and 
Castile, thei^peeiiliar situation ga\e tbc aristo- 
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C HAF cracy a gV«it deal of the same power and inde- 
pgndencd which resulted in France and Germany 
SP/^K. ‘ fd)m tliiit institution. Tim territory successively 
recoveva'l frotn the Moors, like waste lands re- 
('liimicd, could ha\c no proprietor but the con- 
ffiicrors; and the prospect of such acquisitions 
I Masa coiistaiit incitement to the nobility of Spain, 
csjifcially to those who had settled tliemseh’cs on 
the Castilian frontier. In their new conquests, 
they built to^\ns and united Christian .settlers, the 
Saracen ynhabitants beunr commonly f xpclled, or 
\oluiitaiilv letriMtin*' to the safer provinces of the 
south. Thus limbos was settled by a count 
of Castile about ss(), another fixed his seat at 
Osina, a third at Sepulveda, a /ourth at Sala- 
jinanca. Tlmse cities weic not free from incessant 
||KTil of a sudden attaek*till th(“ union of the fwo 
kinjidonis imdei I'eidinand I and eoiiseiiuently 
the iieeessitN of kii puli' in exercise a niimeioiis 
and armed population ^aie a character of personal 
pcedinnaiid piiMleeu to the infeiiort lasses, winch 

the\ Ii.ikIIn possfssf'l at so earl \ a peiiod m any 
other moiiaieln. Villciiaiie seems luxer to ha\e 
hecii established in the Mispano-tiothic kingdoms 
1 .COU and Castile , tlioiiiih I confess it was far from 
hiiii^' uiikiiow’ii 111 that of Ara.con, which had 
-formed its iiistitutienson a feudal [lattern. Since 
001111111,' makes Us loll'd the arbitrary di.stinctions 
of lank s(i imu'h as jiarticipation in any common 
ejjlamitj, e\ cry man who had escaped the jrreat 
shipw reek of liberty and religion in the mountains 
of Asturias was iinested ivith a pcikinal dignity, 
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which gave him value in his own eyes^nd^osc chap. 
of his country. It is probably this. .scmtiinVnti , *' - 
transmitted to ]K»stcrity, and !tratlually fixing the spjtiw. 
national character, that has ]irodun*fl the'clo\‘a- 
tioH of manner, remarked l)\ traiellers in the 

• t * # 

( astihan peasant. But while these •■uapiisitions' 
of the nobility promoted the gnmd ob|ect of wBi- 
ning back the peninsula foyn its iinaders. tlh‘y 
hv no means nuigorated the <roiernnienf, or 
tended to domestic traiupiillity. 

A more interesting inetluHl of seciii-tng the ( ii,ii.r.,i 
|)ublie defence wjpa by the nistittititm ot < haitert'd 
towns or coinmunitiB|. The.se w1‘re established 
at an cailier period than m France or Kngland, 
and were in somi* degree of a peculiar de.scription. 

I liisteail of purchasing then mimunities.iuid almost 
theiT |)eisonal freedom, at Hie hands ot a niiLster, 
the biiigesses of C'astdian towns weie iinesled 
with (i\il lights and evfen.sin piopertv on the 
moie Uberal condition of protecting their eoiin- 
t!\ Tlie earliest instance ol the eri’ction bf ai 
eommunitv is in lO’JO, when Alfonso V. in the 
eortesat Leon established the priiih ges of that 
city, with a regular code of laws, by which its 
magistrates should be gmerned. The citi/.ens rtf 
C'.irrionTTnanos, and other towns were incorpo- 
rated by the same prince. Sancho the (Jreat gave 
a similar constitution to Naxara. Sepulveda had 
Its code of laws in 1070 from Alfonso VI. : in the 
same reign Logrono ami Sahagun acquired their# 
privileges, and Salamanca not long afterwards. 

' The fucro, or dRginal charter of a Spanish com- 
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CUAI\ /inunify,' A'as’ properly a compact, by which the ' 
king or lord granted a towm and adjacent district 
jSFAi\. ; to the burgesses, with various privileges, and espe- 
mWy that of.chnsing magistrates and a common 
coii/icil, ]y}jo were bound to conform themsekes 

4 ( 

V) the liiws jirescribed by the founder. These 
laws, ci\il as well as criminal, though essentially 
denned from the ancient code of the Visigoths, 
which continued to be the common law of Castile 
tifi the fourteenth or fifteenth century, varied 
from eaVh other in particular usages, which had 
[irohably growh up and been established m these 
districts before’llieir legal confirmation. The tei- 
ntory held by chartered towns was frequently 
very e.xtcnsive, far beyond anyxomparison with 
corporations in our own country or in France , in- 
cluding the estates of ]fri\atc land-holders, subject 
to the juiisdiction and controul of th«‘ iminici- 
pality aswell as Us inaircnable deincsnes, allotted 
to the inainteiiduce ol tlie magistrates and other 
pubfic expenses. In ciery town the king ap- 
pointed a go\ernor to ro(‘oue the usual tributes, 
and watch o\er tlie police and the fortified places 
witltin the district , but the administration of jus- 
tice was exclusively resen ed to the inhabitants 
and then elected judges. Even the executive 
power of the loyal officer xras regarded with jea- 
lousy ; lie was forbidden to use violence towards 
any one without legal process; and, by the fuero 
«;)f I.ogrono, if he attempted to enter forcibly into 
a prnate house, he might be killed with impunity. 
These deoiocfutical rustoms wer# altered in the 
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^fourteenth century' by Alfonso XI.V whd.v^sted 
the municipal adhiiftlsf ration in a small num*W» 
of Jurats, or rcgidors. A pretext fur this was 
found in some disorders to which papula/ elec- 
tions had led ; but the real motive, of course, 
must haie been to secure a jrreater mHiieiiee for 
the crown, as in sinitiui innovations ol' sonic JinJ^- 
lish kind's. 

In reeoni[)ense for such liberal eoneessions. the 
ineoiporated towns were bound to eerlain nionfv 
pavnients, ami to nulitarj service. This Aasali- 
solutelv due from every mhabit.pif, without dis- 
puisation or substitution, unless rti case of infir- 
mity. The nnal governor and the manKsti-ates, as 
111 till' .smijile tiniAsof primitive Home, raised and 
(oiiinunded the militia , who, in a service always 
short, and i’or the most part neeeiS.sarv, preserved 
that delii,ditlul con.seioiisiiess of lieedom, under 
the standard of their fellfiw- cili/,ens and chosen 
leaders, whieli no mere .soldier|t aii enjoy. Jyvery 
man ol a certain jiruperty wasyioiind to servh on- 
horseback, and was e.xempted in return fioin the ’ 
payment of taxes. This priKlilTed a distinction 
between the calnillvro!>, or noble class, and .the, 
jMclurm, or payers of tribute. 13ut the distinction 
appears to have Iieen founded only u|)oii wealth, 
as in the Human equites, and not ujsm heredi- 
tary nuik, though it most likely prepared the way 
for the latter. The liorse.s of these caballenis 
could not be seized for debt ; iitj^jnc cxse.s^ tliey« 
were exclusively eligible to magistracy ; and tlieiri 
lionuur wus pi9tected by taws wliicli rendered' 


CHAP. 

IV. 

y-v— • 

sPaI*.. 



12 


STATE or EUKOP£ 


ClfAP. 

IV. 

Mililan or- 
ders 


( it hig/iW penal to insult or molest them. But the 
civil right.s.of rich and poor in courts of justice 
were as e(|ual a.s in England * 

The'* progress of the Chri.stian arms in Spam 
may in part be ascribed to another remarkable 
Veature in the eoiihtitution of that country, the 
mllitaiN orders. These had already been tried 
\M\h signal eH'eet iij Palestine, and the similar 
cirenni.stanees (»f Spam easily led to an adoption 
of*the same policy. In a \er\ few \ear.s after the 
■fiisl institution of the Knights Templars, they 
, were en(lowe(f \^ith gieut estates, or rather dis- 
tricts, Won fro'm the .Moors, on condition of de- 
fending their own, and the national territorv. 
These lay ehietly in the parts of Aiagon beyond 
the Ebro, the coiujiiest of which was then leeent 
and inseciiie.l *Soe\*tnioidinarv was the lespeet 
for this order, and that of St. .lohn, and .so 
poweifid tin coin « tion^liat the ho|ie ofChiisteii- 
t dom rested upon llieii \aloiir, that Alfonso the 
» FiisI, king of Araiyii, dying childless, bequeathed 
to flieni Ills wind/ kingdom , an evanipic of hbe- 
ralitVj sii\s .Mailina, to .surpri/e futuie limes, 
and* displease Ills own.j The states of Aragon 

a 

• 1 uiii unit till ii fur ilii> .u- Naltio, runCK itlo con ul numliix* dc 
(if munKt|iil tdMtis in ( .h- la^ i'aftidas Tins work is 
tik* li> a liiKik ai Madrid |i('Tbaps not (a«dy lo be procured 

III ntuu, imiiK iliaii Iv alifr llit* re- in Enf^laiid but an article in the 
vobihiiij, li\ i)« I )n< tor Manna, II Kdinbur^h No XLlll., 

ranon ol ih» t liun h uf M Isidor, will loiire) a Aulhnetit notion of 
iniMlod, Kimj\o llisii)riru-( ritiio its mnipnis. 

<-Mihn' la aniii;iia Itcfiflanon \ |iriri- t Miinana, ilmt Hispan 1.x 
(ipalcsiutriHiilejialusdplosriMKis c in. 
dr J.M»n j CasliUa, is|ntidluirni J 1 x r r. 
sobre cl iiNligo dr D. Aloiivi d 
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^nnulli-d, as may be Mipposed, this Jitragfje testa* *(' iiapT 
went; but the .siie(;e'>sorof Alfonso was /iMi^*d 
; to pacify the ambitious kni<jhts by immense eonC ai»AiK* 
• ce.'isions of money and terrilon ; stipiilatm|r e\eu 
not to make |icaee witli the Minirs •aifamst tlieir, 
will.* In imitation of tliese jfreal nnlitar\ *»r(leiN,^ 
common to all Cliristendom. tliere arose thr^’e 
Spanish jnstitutioiis of a similar kind, tlie oideis 
of Calatraia, Santiago, and .tliantaia. The first 
of these was established in M'jjs , the sceond ayd 
most famous hud its ehaiter fiom the |)o[ie in 
117*), thoiif^h It seems to ha\e exis^od |iieiioiisly , 
the third branched otl’fioni that of Cal.itrava at a 
siibseipient time. | These were milit.iry colleges, 
liUMii;; their walled towns m difl'erenf parts of 
Castile, ahd governed by an eleetiie giand master, 
whilst- mfliienec in the slate was ^t least ctjual to 
that of any of the iiohilitv. In (he enil dis- 
sensiDiis of the fourtieiitli and filteenth eentiiries, 
the chiefs of these meitrjioiiiited knights were 
often iTry proiiiment. 

The kingdoms of Leon and Castile w Cre nil* hinal uiimn 
I wisely dnided anew b\ Alfor-ki Vy'hetweeii his 1’ jll'u ' 
sons Saneho and reidinand, and tltV ’ [iroilueed 
not onh a sepanition, hut a regnal (tl'the. annent 
jealousy with fretpieiit wars for iiearl.a cimtury. 
Atiength, in 123M, Ferdmund 111. king of Castile, 
re-united for ever the two branches of thy Gotliic 
monarchy. He employed their joint strength 
against the Moors, who.se dominion, though it still 
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chap' embrac^^ the hnest pm-inces of the peninsuk, 
wag^iakinf! by internal weakness, and bad never 
..PAia. ^recovered a tremendous defeat at Banos di Toloso, 
CMqu«.iof a few^ miles (from Baylen, in 1210.* Ferdinand, 
And»iuni,| AndaluMa, took its gr^at capital , thf- 

I236tci^.i Cordova, not kss ennobled by the cultiva- 
tion of .\rabian science, and by the names of 
Aj'icenna and Averrocs, than by the splendid 
works of a rich anti munificent dynastv-f In a 

I f^w years more, Seville was added to his con- 
^qnc^sts,^ and the floors lost their favourite regions 
.iniivticn- on tlic banks^of the (iiiadalqui\ii. .lames I. of 
Arag^, the yietories of whose long reign ga\e 
him the .sirnanie of Con(|neror, reduced the city 
and kingdom of Valencia, the llalearie Lsles, and 
tl^Cingdom of.JUurga, lint the last was an- 
nexed, aeeordmg to jcompaet, to the erowvi of 
Castile. 


It could hardly liaAc. been i xpcctcd about the 

' \ 


\ ItMltT MNiiimi iJv who 

lhi> to INijij litm^ 

ffiit iri , pula ilu Idsa (d ihf 
Mwrs *il IKll^tnili » 'III, \r.i. 

Itian liision.uis, , \|it:h 
^pt’tilMWiT nui^'^l IS, st't?nj to (' 011 - 
tiriii tjiis iiiiinu ^l.iuphti r, wfiicli 
IK VI rlhflfss n V liftirull to ton- 
iH'funMhf invention uf pun- 
iKjwiItT, or imliid mim ( ar- 
(l^niiic, t 11 p .1,27 

I If wr (an ril\ on a 
author, quoted !iv ( a''dntinr, ft i. 
p .1 17 1 the cil\ of ( ordova con- 
lAiiiod, 1 ktKvw imi cxatliv hi what 
ri'iilury, hnit^. 600 

mo^qur^, and IHki public liatliv 
riiirr were towns and nl- 


l.iuts t>ii iIk iunksdf ilti ul.il- 

(JUIMl lilt Ilillti s Ilf ^'(ild .Hid 

'•ilu'F w(rt vfrx prtuludivt* And 
the P VI nut Mif llu khalits nf Cor- 
dova •in s (id to h.ivt' amounted 
to 1 ti), UHO.noti (if rrenih inoiiey, 
iMsidr^ l.in;t contributions that, 
artordmi: to the pMclno of ornm- 
lal povernnidils, were paid in the 
fruiix of the e.irth Other proofs 
of the extraordinary opulence and 
splendour of llih monardiv an 
disj'crsed m C'ardonne's work, 
from which they have been chiefly 
borrowed b) later wnters lli’c* 
splendid enpmvinpv in Murphy's 
Moorish antiquities of Spain illus- 
trate this 'Juhject 
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middle of the thirteenth century, when fli(f ciia4* 
splendid conquests of Feniinand and ja|)u««,had 
planted the Christian banner on the* three pnif- »vMte 
cipal Moorish cities, that two huiujivd and fifty ofUwftivi 
years were,^'et to elapse before, tile rescue 
Sp'ain from tneir yoke sluwild be eoiiiplete^l. Am- 
bition, relimnus zeal, national eniiiitv, could not 

• • 

be supposed to pause in a career, which now 
seemed to be obstiiicted bs'such iiKHleiatc difii- 
eulties; but we find, on the contrary, the exeltiyiis 
of the Spaniards lieyin from this lime to nlav. 
and then acquisitions ul tciritory tyi become nuire 
slow One of the ( auses, undoiihtedU, that pro- 
dined this imex|tcctcd protraction of the contest 
was the supt'*-i()r means of iv'^staiicc which the 
Moors found '1 letreatiiifj. Tlielr population, 

^piyad ori^>inally oicr the wholy of Vipain, was 
now ( oiuh'iised, and, if 1 nia\ so sa\, heeome no 
fiirllici (ompii ■'siPli'. in a sm"le provmee. It had 
luen ininuied, in the noillu n and eeiitral paits, 
with lUe Mo/aiahic ( 'hi isiuiiH, their snl)|eels and 
trihiitaiics, not perhaps tie.ited with much m|us-* 
tiee, yet naturally and iiieiin diahly tin ir enemies. 

Toledo and Saia<>osa, when they fell imder a 
Christian soiereiijn, were full of these inferior 
Christians, whose loiifr intercourse with their mas- 
ters has infused the tones and dialect of Arai^ia 
into the laii^juajre of Castile.* Hut in the tw<-llili 
century, tjie eMis[)crated by defeat, and 

lealous of secret disaffection, befj[an to persirutc 
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iiiAP ' theiKYistkn subjects, till they renounced orffed 
/or.tiieiT religion; so that, in the southern pro- 
BPALN. Vinces, scarcely professors of Christianity 
vere left at the tflBjgili^erdinand's in\usion. An 
, equally severe. ]»olic5f was adojited on the other 
^side. ,Tlie Moors h?d been permitted to dwell in 
Sarasfosa, as tlie (.’hristians had d^\ elt before, sub- 
jects, not sla\es. but on the cajitiire of Seville, 
they were entirely ‘expelled, and new settlers 
incited from every part of Spam. The stnmg for- 
tified towns of Andalusia, sueh as (Jibraltar, Alsre- 
ziras, Turiffa, piaintained also a more foimidablc 
resistance thanjrad been expenenecd m Cai 
they cost tedious sieges, \\eie .sometimes 
vered by the enemy, and were always liable t 
attacks. But the great protection of the Spani.s} 
Mohammedans jva.s found m the alliance and ryad\ 
aid of their kindied be\ond the Straits, .\eeus- 
tomed to hear of the Afnean Moois onh as pn.ites, 
we cannot easily con<ei\e the powerful d\ nasties, 
the y arlike ( hii Is, the \ asi ,o uik‘s, w Iik'Ii lor se\ en 
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or eiiiht eentuiies illiistiMle the .imials of that 
people. Then assist, one was alwa\s aHorded to 
the tine believers in .'sp.iiii, though their ambition 
was generally (beaded b_\ those who .stood in need 
of their valour.* 

c Probably, howevei, the kings of (iranada were 
most indebted to the indolence which gradually 
bceame ehara( teiistie of their enemies. By the 
ce.ssion of .Miiieia to Castile, the kingdom of Ara- 
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pon shut iNoIf (»ut frnm the ijnw^ihtliU jaf o\- 
tendinp tho.se (‘oiujuests which had wnnnhlc?! hvr 
earluT soitTciijns , and their su< ccsmii^., ni»i K*s*. 
ainbitioii's aikI (*ntcr|in/inp. dncrl^l thcfl- atfcii' 
tion towards ob|ccts licvond the i>cmii''ula The 
(distill. in, patient and niidespt»ndin|^ in bad viu'- 
eess, luM*'' his eiieiLivas llie pit“'suie beioflie'^ 
le'^'^ hea\ V, and puN no tadii^arv cmI in i <nnp.irtsini 
witli the exertioiiN 1)\ whuh it nnisl lu* leiiiv'M'd 
The t;reatei pail ol bis ennntr\ t>*‘e:! I>\ Ins ai^ns. 
he was (onteiit In !*‘.\e the eiu in\ in*-a single 
prtwince, latlur than undm^o •tin* labour ol 
bakini^ Ins tnninph conipiete * 

K Ifa similar sjnnt ol'iiisubordinatinn had not been 
round coinjiatibl^* iii (‘uilier at*es with the appran- 
[h/emeiit of tlie Castilian inonareh\,* wi iniplit 
asclihe its want of .s|)l(‘ndifl siiec^-sses aLr«rnst the 
Mo(Hs U\ the* eontmiH’d rebellions whieh d stuihed 
tliat ‘,m\einmenl lor inon* than a century ^./tei thi‘ 
diatliyf reidinand III llisson, AlbrnsoX ,inii:ht 
(listls aecpiiie the sniiaine ol ise for Ins {^i^u‘rali 
proficieiicv 111 leannnii, and (‘spreiulls in astnnnp- 
mical science ; if these atlainmeiitsMi sn \cdj)iaise 
in a kinp, who was meapalile of |)i‘‘scnintf Ins 
subjects m then dnt} As a legislator, Allon^i, 
by Ins code ol the Siete IVitidas, saentieed the 
ecclesiastical riphts of his crown to the u^u^patlon 
of Home,* and Ins philosopli) sunk below' the 
level of ordinary prudence, when he jierinitted the 
phantom of an mi|HTial crown in (Icnnanx U 

* Miriiu, f»-i iMiio, |i ^rj, Si 
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( 11 M' seduc^ iiis*- lu>j)es for almost twenty years. For 
tJie s'akc'ol’ such an illusion he would even have 
si’ifN * withdrawn himself from Castile, if the states had 
not rcnVoiistiaied a<iainstan expedition, that would 
prohahly have cost him the kimidoin. In the lat* 
h‘r u-ars of his tuilmleni leisrn, Alfonso had to 
cofiteiid a^oimst his s(»n The iiiflitof rejiresenta- 
tiort vv.as hitheito unknown in Castile, which had 

ft 

1)01 •■owed little Iroiii thee iistoiiis of feudal nations. 
Hv' the lect law of siiecession, the nearer was 
alwa\s pielei led to the iim!*' remote, the son to the 
liiandson. Mfohsn \, had estahlisiied the ditierent 
inaxini of lepu^entation l)\ his code of the Siete 
Partklas, the authoiity of w liieli, however, was not 
unSversallv aeknowledned. Tly ipiestion .soon 
caiiie to aii*issue,on the death of Ins elder .sou Fer- 
dinand Icavinetwo nmle childien. Sancho their 
uncle a'serted hisel.iiin, founded upon the ancient 
CastihaV ii”ht of suecesMun. .iiid this, elucily no 
doiilit lhiou”h fearol arms, tlioiiLdi it did npt want 
rplantiidi arennieiits, was latiiied 1)\ an asscinhlv 
ol the eoiles .uid seemed, iiotwitlistandiii); the 
kine s lehietanee. hv the eomaije of .'s.meho. Hut 
the descend Hits ol Feidmaiid, eeneiallv ealled the 
Int, lilts III 1,1 Ceida, In the protection of France, 
to whose lov.il t.iiuilv tliev were closely allied, and 
ol .Vraeoii, alway. prompt to iiileifere in the dis- 
jnites ot a inal people, continued to assert their 
pieteiisions loi more than half a centinv, and, 
*thoii(rh thev were not verv successful, did not fail 
to airifiMvate the troubles of their country. 

The annals of Sancho IV. and his two immediate 
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<iiic(‘<‘ssoiN, 1^^(11111111(1 l\ and Alluiiv) M,, yit*si*nt un\f 
a soiiesorunlia|)[)y'aii(l (lishdiiouriililg ciul 
sioiis \Mtli ton nuK I) ia|)nli!\ in hr rrinrnih* ird or ' 
e\(‘n uiidcTNtnod \ltlinnL:li tlu* (\^iilian* 1 iol)iln\ 
had nopn It net* in tlu* niiomid iiidr|KMidriu r ol lliP 
I’lrnrli pool'', (it to tilt iriuatirs ot iriidaT lrnni(*. 

llu‘\ a^'Minu'd tin saiiio |)ii\di*LH‘ ot uholhiiL; 
noon :in\ proioi .iiion jidni ijnni minoiopjii WMk n 

•^iii li o( ( mrod, lilt \ M'tMii (o lM\t‘ 111 i‘!\ iK'miiih tl. 

liy l(■L^d ( M^toin. to itih'iMKi thru h\ 

a sohatiii iMstniint'iit, \,liit It r'l inpti d lift in hom 
the pt•nalll^^ ol Immmih * \ \i*i\ it w laniilirs 

f‘ompoM‘(! ,m olin.ufliv , tlu* \oi'*t iiid inost ininmi'- 
((Miditionol politual sociotv, .tlMiiaicK the t:i' 
>tanilrs and ni^mNit is ol the pmu*r. oi in amis 
ai^aiii.st liini. It’ iinahh* to |nott‘( l lln'insolvos in 
llu*ii w, till (I fuwnv, and hvllu aitlol flicii hu tioii, 
tlu s(‘ ( 'll! i^t lan oali lots It tiu (I to \iaL;oii or ( iia- 
nad.i, and i \t ilfd an hostile |)o\\t‘i ai^.uiisl ilu'ii 
(oiinliji and poih.ips tlifii loliLiion Notliini; o 
iiioio coiniiioii Ml tlu* ( 'astiliaii histoi\. ll),^| in^ 

'tiMU (*s oi'siu li d(‘lrction Manana loiiiaiks coolK 
of llu' f'ainiK ot (\istro, that llu'\ ntit mmu li in 
tlu* liahit ot rr\oltini: to tlu* Mooi- I 'I his hot, m* 
and that til Lam \vt re at oiu* turn the i^ioat ii\r|s 
to! powtT, hilt lioin tlu* tiinr t)t Allonst* \ flu 
toiiiu 1 s 4 ‘cinv to haM* dot lined, and tlu* soh iaimlv ■ 
that fanu in t*i)»nprlitioii with llu* L.iras dniniLr 

* Mirnn* 1 \jii i li !i ihjiora .«! M ,mi. - iii ’• 1 i 

f \!\ iriiK ( IhUM ill- <'•1,1 Ml • 1' • 

'|uarili) ,iiiW‘.i. iiti rnon *ril, n » 1’ ipt* r- 1 T i"l 1 i 
'innri il)! - ( jcirn p<T 
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CHAf. the temp^estuous period that followed, was that of 
IJaro; which, possessed the lordship of Biscay by 
SPAJN. ' hereditary title. The evils of a wejik govefn- 
mtnt w^-ire aggravated by the unfortunate circum- 
stances in which Ferdinand IV. and Alfon.so iVI- 
asceiidcU the throne ; ‘ both minor-s with a disputed 
regency, and the intenal too short to give ambi- 
tioiM. spirits leisuie to sub^de. There is indeed 
some apologv for the eondiict of the Inaras and 
llaios in the character of their sovereigns, who 
had but .one favourite method of avenging a dis- 
sembled injurj ,<.•! anticipating a su-'pected treason. 
Sancho IV. a'«s:i'>smafes Don l.o]»e JIaro in his 
palaCO at \'alladolid. .Alfonso ,\ I . invites to com t 
the infant Don.liian, his first cou^jin, and commits 
a similar violence. Such ci lines may be found in 
the history of ot'liei cunniries, but thev vvere*nn 
where so usual as m Spam, which was far bclund 
France, Fiigland, and eveu ( iermanv ,inciv ili/atum. 
Purr lilt But whatcvei violence and arbitrarv spirit might 
' _ ,\>e imputed to Sam ho and .\llonso, was foigotten 

111 the une.\anipled tvr.tniiv of Peter the Cruel. 
\ suspicion is treipieutlv intimated bj Mariana, 
w Iiicji 'seems, m more modern times, to havcgained 
credit, tliat part) malevolence has at least gros.s|y 
c\aggciated the enormities of this prince.* It is 


'rh»'U' w III m III r,tl room 
lor I jitKi-m to the 
ihirrtiUrH (if nun, wlm gre only 
4tiUMii to us Uu ir enemies 

lJi«(iir\ is fulloi I and of 

( iliiniims lint (iitt ikki Ih' ef- 
hiid Ihit 1 rejIK no jround 


for iliinkirif? i^IkiduIiK of Peter the 
( rui'l I'ruiHsart, ]»art i. c 330 
and Matleo \ ilUni, (in Script 
Heriini Italu t iia p 43.) the lat- 
ter ofwlinm died before the rebel- 
lion of llenr) of Tra^tamare, speak 
of liini mmh in the same terms as 
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difficult, however, to believe that a*n\injlH*r of uhai* 
atrocious acts, unconnected with eacji oflier! aud 
^nerally notorious <‘nmitth in their eireiimstaiices, ‘ srAi.s 

have been ascribed to anv innoceut injdT The 

• • 

history of his roi^^n. chiefly derned, it is ndinittetf, 
from the pen of an inveterate enemy, Ixijie dt* 

Ayala, eharaes him with the iiinrfler of his vfife, 
Blanche of Boiiilion, inos^ of his brothers'and 
sisters, with Kleaiior (Jiisnian then mother, m.inv 
Castilian nobles, and multitudes of the eomnlon- 
altv : besides eontmiial oiitraties of lieenfioiisness, 
and espeeiallv a pretended man iHije with a noble 
lady of the Castii.in famih At ICiiKlh a reixdlion 
was headed by his illeiritimate bnither Hotirv, 
count of Trastu^aiare, with the assistance of Aniffon 
and Portunal. This, however, would probablv 
hale laded of det 110)11111!,' Petei, h resolute priiiee, 
and eertiimlv not destitute of maiiv faithful sup- 
[lorters, il lleiirv had not invoked the mou* pow- 
erful ^iieeoiir of Bertrand dii (iiieselm, and the 
eompaiiies of adventure, who, aftei the paelh^atloll 
between Franee and En!,d,ind, had lost the oeeii- 
pation of war, and retained only that of pliimlei 
With inereeiiiines so disciplined it was m vain foi 


iIm S|Mni^li Instoriiiiis Ami wli> 
shiMild A\ jIj 111 doubtHi, ^^ll< n In 
giMvjJdijn liM of 
ntKti'd HI ih( fare of da\, within 
ihe n^olltnlion of nian\ [vtsoih 
lining uhen he wrote ^ 'f In ri- mav 
be a question w heiher Hii h jrr) 1 1 1 
smothered his nephews in the 
Tower, but noliod) tan disjuiti 
(hat llt'iiry VJ|I (ut off \fiin 
Ihiliui'h head 


Tin |i I'H ii;c* (roin M iIli-o\ ill, tin 
aboil •IIHIillOIM it \* Is Idilou^ - 

t niiiiimd iisiir.iinr nil a m tii nb 
biilin, {xrdn irim ndn il( suin 
iMroni, tm\u ijuxlo di far inf iiu im' 
I'unu I'altro, e [tmuit mlo (at’imi* , 
gli comiDdn ikd iKtidirf' ion Ir 
sue mam V in brn^i rern|)<i iV 
fccH iiiorin r Hr siii»i frattlli 
hti monrt.^r 
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CUAj' Peter to/wmtVnd ; but, ubanduning Spaia'ift a 
n;ombnt,* he, had recourse tft a more powerful 
si'AiA. ■ w'eapon from the same armoury. Edward the 
Bhick* ■priiK then resident at Bourdeaux, was 
. ihduced b\ the |)iomise of Biscav, to enter Spam 
,.f134J7 as tlu' dily of Castde'; and at the great battle of 
\avarette, he continued loid of the ascendant over 
lho»;‘ who had "o often alreadv been foiled by his 
prowess. Du (liK seliii was made piiMiiier, Flenrv 
Hed to Aragon, and Peter remounted the throne, 
lint a sMcond reioiution vmin at hand : the lilack 
Piincc, whom Iw had ungratetnlU otfended, with- 
drew into (iiiieuiie. and he lost Ins kingdom and 
life in a second shoit contest with his brothei. 
iiiiuM (ii d more Ibitunate period liegan w ith tlie accession 

iiii'rTi'i" lleiin. Ills own reign was hatdiy disturbed b\ 

aii\ lebellion, and though his siu censors, John 1. 
1.170^ and lltiirv III , were not altogiilu i so iiiimolestod, 
ii'Mi espeiiallv tlie latter, why ascended thi‘ tlirone in 
his minoiit\ , \et the tmuhles of their time were 
shghUin (iiinpaiison with those iormerlv excited 
h\ the houses ot l.aia and Haro, both of which 
were now liapjaK evtiiict Though llciir\ 11. ’s 
illegijirtiaev left 111 ( no titlu but popular choice, 
lii-j. (pieeii was sole lepieseiitatne of the Cerdas, 
the otl'sprmg, as has heeii mentioned above, of 
.Sihicho l\ ’s cldi r brother, and, by the extinction 
of the \ouiiger br.iiieh, unquestioned heiress of 
the nival Ime. Some years afterwards, by the 
marriage of Henry HI. with Catherine, daughter 
ot John ot (Jaunt and of ('onstance, an illegiti- 
mate child of Peter tlie Cruel, her pretensions, 
such as they were, hei iiue merged in the crown. 
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Ifokiugdum could be worse prepaiecl to meet tfit t c 
.diaorders of a minority than Castile, and* i1i*none * *' 
did the circumstance so fre(|uent]y recur. Jd^n • 

11. was but fourteen months old at his a/^ssifln, Mbh 
apd but for the dlslnteu‘stedness^>^hls uncle Tea- 
dinand, the nobility woilId*lia\e been iiR-lined bi 14ut]t 
avert the danger 1)\ placing that prince upumthe 
throne. In this instance, ho«e\er, Ca.stile sult'ied 
les.s from faction, diirin}: tile inlancy of her sox*-. 
reipn, than in his maturity. The queen dowam-r, 
at first )ointly with Ferdinand, and stjfl^ .iltci 
his accession to the ciown of .‘Waijon, adminis- 
tered the froMrniiienl with cretiit. Filt) years 
had clajised at her death in Mis, since the 
elevation of tl|,c house of Truitiuuaie, who had 
entith'd thcniselu'; to publu- aH'ceVon hv con-/ 
fiwiniiitf thcmscKcs nioic.stiictly than then pre-| 
deccssois to the constitutional laws of Castile] 
which wcic never so v^ell established as diiiiii>»\ 
this jHTiod. In evlerua,! aflinrs then reiitiis weie 
not what is considered as qlorioiis. Thcj were 
KCiierall) at jieaee with Araj^on and (IiaiMd,*, 
but one memorable defeat by the Forfu!,nie/e 
at Aljubarrota dis^yaees the annals of .lohii I., 
whose cause was as uii|us( as his arms \^ere 
unsuccessful. This eoiiiparatively trolden period 
ceases at the maioritv of John II. llis remn was 
filled up by a serie.s of conspiracies and civil wars, 
headed by hii> cuuhiiis Juhu and Henry, the infants 
of Aragon, who enjoyed very extensive territories 
in ('astile, b\ the testament of then father Fer- 
dinand. Their brother the king of Aragon Ire- 
queiitly lent the .issistain’e of his arms. .loliii 
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CH A I’./ Himself, t}n; efder of these two princes, by marriage 
with^theiheiress of the kingdom of Navarre, sto^ 
siM^v.‘ in a double relation to Castile, as a neighbouring 
j’ow.^ana! so»eraiin, and as a member of the native oli- 
vjroat garehy. 1 lieSU • conspiracies were all ostensibly 
cbrecteil* against the favourite of John II., Alvaro 
de Jmna, who retained for live-and-thirty years 
an ijjisolute coiitroiil over his feeble master. The 
ad\erse faction naturally ascribed to this jiowerful 
iniiyster eiciy criiiiiiial intention and all public 
iniseliief!^ lie was certainl\ not more .seriipulous 
than the geiieri^litj of statesmen, and appears to 
ha\e been rap'jcioiis m aecumnlating wealth. 
Hut there was an eiieigy and courage about 
AKarode Luna, which distmgm.shes him from the 
eowar(ll\ suopiiants who UMially rise by the 
fa\oui III weak jnince^, and ('a.stile probaldy 
would not ha\e been liappiei niider the admiiii,s- 
liation of Ins enemies. JIis fate is among the 
mcmoiable lessons ot histor\. After a life of 
troubles endured for the sake of this fa\ourite, 
siimet lines a fugitue, .sometimes a prisoner, his son 
heading lebellions against him, John 11. suddenly 
' Mcldeibto an intrigue of the jialace, and adopted 
. senyiiri<‘nts of dislike towards the man he had so 
long belo\ed. No substantial charge appears to 
Shave been biought against Aharo de Luna, ex- 
eejit that geiieial mahersatioii w’hich it was too 
late lor the king to object to him. The real cause 
ot John s change of affection was, most probably, 
tile iiisn|)jK)i table restraint which the weak are 
apt to tind in that sjadl of a commanding'under- 
standimr wliich tlu'v date not break: the torment 
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of livings subject to the avrcndant of ai» ipfjrior, CIUP 
which has produced -so many examples of* fioltic-, 
ness in so^'ereigns. That of John II. is not the* si\\»n. 
least conspicuous. Aharo de Lunu'vas bit^ghf 
to a summary trial and bchoadc*d; his estates 
were confiscated. He m^t Ins death willi the 
intrepidity of Stratford, to whom he spcnis to 
have borne some resemblance in character. 

John 1 1. did not longsiinivc his iiiiiiister.djj^ing iimr) u. 
in 1454, after a reiijn that iiiav be consi^er^d 
as inirlorioiis, compared with any except *that of 
Ins sinrcssor.. If the father was not respected, 
the soiji^fell completely into contempt. He had 
been gotenicd by I’achcco marquis ut Villcini, as 
iiiiplicitly as John by 'H\aro de Luna. Iliis influ- 
ence lasted for some time afterwards.. Hut the 
kiii{» ineliiiiiig to transfer Ins totilidence to the 
(pieen Joanna of Portugal, ami to one Herlraud de 
(Jiiexu, upon whom eoiiinmn fame had h\ed as her 
paranioiji, a powerful eonfederaev of disafleited 
Hollies \sas formed against the royal aiitliui'itx. 

Ill what degree Henry IV 's government had been 
iiiiproMdent or oppressuc towards the pcojde, it 
is hard to determine. Thc .chiefs of (liat rebellum. 

Carillo archbishop of Toledo, the admiral of (’a‘»- 
tile, a veteran leader of faction, and the inurqins 
of Villena, so lately the king’s favourite, were • 
undoubtedly actuated only by .si-lfish ambition 
and revenge. They deposed licnry m an asscpibly J 46 j 
of their faction at Avila with a sort of theatrical 
pageantry which has often been described. Hut 
mwlern liistorians, struck by the appearance of 
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(■u,Ai’ judici£i.t solemnity i5 this proceeding, are some-* 
.tim'es^pt to speak of it as a' national act; while, 
si'rti.N /on the contrary, it seems to have been reprobated 
I by flk maj(;>fity of the Castilians, as an aufbtcious 
(outrage upon a sovereign, who, with many detects, 

• had not lieen guilty ‘of any excesidve tyranny. 
Tfie coqfederates set uji Alfonso the king's bro- 
ther, and a ci\il war of Mime duration ensued, 
in mIiicJi tlu'\ had Aie snjiport of Arairon. The 
iqaeen of.Ca'-tilo had at this tune borne a da'uihU'r, 
whom 4he eneime'' of Henry i\ mid iiideid no 
Kiiiall part of his adheieuts were deternimed to 
treat as spurious, iceoidniuly, after the diath 
of Alfonso, his sister Isabel was eonsidered as 
heires', of the kingdom. She iiyglit ha\e aspired, 
with the i^<sistanee of the eoiifedcrates, to its mi- 
iiiediate possession , 4ml a\oidiiig the odiiiM of 
a contest with lier brotlier, Isaliel agreed to a 
treats, b\ wliieli the wu’eessuni was alisolutelv 
NGt) settled upon her. This urranni nient was pot long 
4 afterwards lollowed b\ the union of that [Uineess 
with Ferdinand, son of tlie king of .\iagoii. This 
marriage w as b\ no means aeeeptable to a part of 
the.(‘astiliau oligareliA, who had piclerred a con- 
lie.Moa with Fortiigal. .Viid as jlei.ry had nevet 
lost sight of tlie mteiests of one whom he consi- 
dered. or pieteiided to consider, as hi.s daughter, 
.he took the first opportunity of rcioking his 
j forced disposition of the crown, and icstoring the 
< direct line of succession in favour of the princess 
doamj,a. I'pon his death, in 1474, the riglit was 
to Ik' decided by arms. .Ioanna had on liei^ side 
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the common presumptn)ns of Jaw . the (e^tamen* r ila i* 
tary dispOMtion of the late kinp, tlie su(i[k)rt of, 
Alfonso kin>' of Portu<(al, to wlioiii Mic l)c* sipain 
tnjtlied, and of e(.'\etal eonsiderable Ifj^ders/df^onft 
the jiobility, u** the \oim‘r inarqiiiMiT \ illena. the * 
family of ^T?ln^oza, and thl> archbishop of Toledo,* 
who, charirnifj Fcrdjiiaiul with ingratitude, had 
i|uiited a jiarty wliuh he had above all men ean- 
Inbiited to .strengthen. I'or Isabella weie the 
j,'ener<d belief ol .Ioanna s illejritimacv, theavsnl- 
anee of .\ia^n)n, the adheiviue of a iii.i|oi«t v both 
amom; the nobles and people, and. mote than 
all, the reputation ol abilitx whiek both she and 
her husband had deservedly aevpured. The scale 
w vs however pr^’ttv evptally balaiic(‘d, till the 
kini; of Portugal having been defeated .at Toro, in 
NTti, .Ioannas partv di.seoAercd dieir inabilitv to 
prosecute the war b\ themselves, ,md successivelv 
made tlnar snbmissjon to«i'erdinaiid and Isabella 
The ^’astiliaiis alwavs consuUred themselves as < iiiiMiiniKin 
Mibject to a legal and limited monarchy. For ^ll< ' SMIMI 
seveml ages, the crown was elective, as in most 
nations of (ierman origin, within the limits of one 
royal family-* In general, of eoiirsc. the pidilie 


• J)cflJlK'tO III |MI e JiniM Hh . 

pninatr^ totm« ivtm um.i tiiin 't 
cprdiitiliiii HijcctHstirtin n-giu fni- 
tilit) lonimuni (onstiluant (’ojj 
('ll Toli^un l\ c 7i'>. apuil AJii- 
nna, T»‘ona ilc Imh ( i ii p 
3 Tim important Mork, h\ i)ie 
auilinr lif tbe £nvi)o Hi^iHnco- 
Crilicn, r|U 0 lM alwu'^ LnnUiiis .iii 
ample dim-st of Uh- iMrlurm 
I iw of CaMili . fnnij onsiiMl 
Ill a .st (ie^rec, unpubli'luvl 


I •]' I }mv( Ik hi ftvoiinil 

Miiii ihi u«i of a (o|i\, from >a)ii' ) i 
I ,11)1 till iiiiin (jiH|iioi i lu iii.ilh 

I Hr 11 Is, at llif book It Iikih, 
tiiroti.h Jl'i lilnral piini ipli *•, to 

liLtonii At s( ,iri 4 iii 

at ill Ln,:lin<l Mariiu's fniiiiir 
work (till 1 nsjxi liiti ( ni > 
liiniislu't .1 n ni- of I) HtiiiKinn'i, 
ft. 04) ) III thi (111 iiH (li.ir int-r 
of tin* nionardiv Ir.un I'll.ivn 
(i(;«lM^rarJ^ 10 ifw twdhh f(.‘ntiir> 
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ciUF choi^c.fell iipoo the nearest heir;' and it became 
»a' prei'ailin^^ usage to elect a'son during the life- 
spAiN. time of his father; till, about the eleventh cen- 
turj^'n right* of hereditaryVuccession was fclearly 
est^bijjjlicd. But ^fhe form of recognizing, the 
heir apparent’s title in' an assembly of the cortes, 
h!ls sub'iisted until our own time. 

N.iti,.ruj *!n tlie original Gpthic monarchy of Spain, civil 
i"un.iU. well a‘> ecclesiastical affairs were decided -in 
nUtional councils, the acts of many of which arc 
still e\<ant, and ha\c been published in ecclesi- 
astical collecthins. To these assemblies the dukes 
and other proiiucial goiernors. and m ii;cneral the 
principal indiMdiialsof the realm, were .summoned 
aloni; with spiritual persons. Tdii.N doiibh* aristo- 
erai'v of fhureh and state continued to form the 
great council of advKsc* and consent in the “^rst 
ages of the new kingdoms of Leon and C’astile. 
Tlu‘ pnlates and nobiUty, or rather some of the 
more distui' 4 uished nobility, ajipear to h.ne con- 
curred in all general measures ol legislation, as 
we infer from the preamble of their statutes. It 
would be against analogv, as well as without evi- 
ileiu'C, to suppose that ain representation of the 
commons had been formed in the earlier period of 
the monaielu . In the preamble of law's pa.ssed in 
f()‘20, and at .seieral subsequent times during that 
and the ensuing century, we find only the bishops 
j magnats recited as preient. According to the 
irom umi^ Gciioral Clironiclc of Spain, deputies from the 


* TioriMlt I.t? t ortt:*>, t. ii |» 7 
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Castilian towns fonned a part uf fortes. cUAi^ 
a date not to be rejected as incoinpatibf^ \Cith^ 
their absence in 1 17S. However, in 1 isS, tlie firsP sevv 
year of the reign of Alfonso IX., tl^iey a/<!*e.\t 
pressly inentioued; and from that*a*ra were con- 
stant and nece.vsary part.s ftf fliose general •lsschi-. 
biles.* It has been seen already , that tlie cor|M)raie 
towns, or district.s ()t' Castile had early aequiik'd 
('on.siderable inijiortunee, aii.siiig less troin eoin- 
niereial wealth, to wliieli the towns of other king- 
doms were indebted for their liberties, than liom 
their utility in kee|)iiig up a niilitaiw organnuition 
among the peojile. To this the\ .probably owe 
their early reee[)tion into the eoite.s, as integrant 
poitioiis of the |^•glslature, since we do not lead 
that ta.\eswere frcqiicntl) demanded, till tlieev- 
tra\<Hganee of lalei kings, tuid tliiiii alienation of 
the domain eonipelled them to h.ue lecoiiisr to 
tile national reprcNeiitatuvs. 

E\erv eliiei town ofaeoiue|o or corporation 
ought peihaps, b\ the eonstitiition of Castile, to 
bale recciied its regular wiit lor the electiuu of 
deputies to cortes.| Hut there does not a|>peur to 
lm\c been, in the best times, any unilorm prflcliee 
in this respect. At the eoites of Burgos, m l.’llv. 
w child one hundred and ninety-two lepreseiitatiies 


• Fniajo Hiiit Cnt p 77. 
Trona de ias ('ortn, t i [» 6 <n 
M anna seemi to hair somewhat 
chan^od hi4 opinion Rmcctlic pub- 
lication of ihr- Ibrnif r work, 
h« iiifline^ to RRRert, dial tbe com- 
mons Wirt fjom iIm* e.ulK*sl iinie* 


admiltMi into lh< le^isLiturt' In 
J 188 , th(‘ fimt year ui tfir rciKn of 
Alfooffo ]X , HP ftml positive men- 
tion of U mudiPiJumbri' <le Im 
cibdadi^ L rrnbiidcn <lc coda 
cilidat 

-f Teona di' Ur ( orHs p 1 It) 
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from njf)?? than ninety towns; at those of Madrid ' 
, in I39f, ope hundred and twcnty-six vrere sent 
Yrom fifty to^\ns•. and tlio latter list contains 
ham^>i of s(;\Vral places Inch do not appear in 
the former.* No deputies were present from the 
kin<(d()m of liCon in the cortes of Alcala m 134(^, 
\vliere, {inionff many important enactments, the 
coile of the Sicte Pai tidas first obtained a legislative 
recognitKiii.l Wc find, m .short, a tjoofl deal more 
iitegularitj than during the same period in Eng- 
land, where the number of electing boroughs 
varied pretty ‘considerably at c\(Ty parliament. 
Vet the cortc^of Castde did not cease to be a 
numerous liody and a fair representation of the 
people till the reign of .lohn II. ..The first princes 
of the houM' of Trastamaie liad acted in all points 
with the advice of thfsr i-ortes. lint, lohn II., ‘and 
still more his son lleiiiv l\., being conscious of 
their own uiipopulantu did not icnture to meet 
a full assembly of the nation. Their wi'tts were 
diiected onU to certain towns, an abuse for 
which the loos( ness of preceding nsairi. Imd given 
a pretence j It must be owned th.il the people 
hole It m general lerv patiently. Many of the 
I'oipoiatc towns, im[)o\erislied b\ ci\il warfare 
and other causes, were glad to sa\e the co.st of 

h 

* «lt’ 1.1S ( ortri, p 1*|M M4'2 ) qtkf'cn f‘l ayunlamionto qup 

< H li^i ill imr Ininrirfit vo firr < ii it \tlld tlf \ all i- 
ind iwt iiiv^t’xpn ilrputif^ from doiid im procuratlorc^ de ner- 
foriy-<ipht lown-t tt* ilir corteft Bt tas citMladcH i \illii4 dc mi< rp\iios 
Mtdnd in 1 Mtscfllancou^ qiip pnr mi mandadu fioron llama- 
Tnct*» rol 111 . (io<. Tliii lantniaire i^ repeatcHl as 

t Id p l^'l4 to subsecpient mcctiiiir^ p, 156 

* Srpadr*. (lay'i John 11 in 
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> defraying their deputies’ exjieiises. Thu-s^bv the t'U \ i’.* 
year 1480, only seicRteeu cities had rejtaiilea 
vilege of representation. A \ote was afterwanl# gpjnv, 
added for Granada, and three more hitei;flliie4 
forPalencia, and tlic proiiiioes oT *Estreniadnra 
and tlalicia.* It might Ifeve lieen easy (HerliapSi 
to redress tins grievanee, while tlie exeliision was 
yet f're.sh and reeenl. But the pri\ileged tow«s, 
with a mean and preposterous selfishness, although 
their Zeal for liliert\ was at its height, could iml 
eiiduie the only means of ert'ectuall\ securing it, 
hy a restoration of clectiie franchises to ihcir fel- 
low iitizens. The cortes of lolM) assert with one 
of those hold falsitications upon which a popular 
ImkIv sometimes ^eiitUR'S, that “ it is estahlished 
hy some laws and hy immemorial n.suguthat eigh- 
leeif cities of these kmgdwiis liiwc the right of 
sending deputies to cortes, and no more, remon- 
strating against the attcn^its made hy some other 
towns ^o obtain the same piuilege, which they 
rei|ucst nia\ not he conceded. Tins renionsti’ance 
Is repeated in 1 "»r2.1 

From the reign ol Alfonso .\1. who restrained 
the government of corporations to an oligarchy of 


* TIm* cilH'1 wiiifh rrtiin llu-ir 
rr|»n‘<pniation in roriei, if tin prr- 
^tnt itiJM* raa\ still hr ubt*d iwii 
for tlifM j»ho»is of ancient libi-rh 
in Spam, *n; Toledo,! tin re 
Has a ron^lanl dispute for prete- 
deiKf< 1 h iniMMi thr^c tvn>,i bon, 
ItniUiia, ( fininra, Muriiii. 
/amora, lop), Suria, \alUdoiid, 
SaUmantA, Afila, Ma- 

drid, buadaiaxara and Curma, 
T)« p'prf'spnlatprs trf these wire 


siippiiwd to w)|i not tnjlj for till ir 
imnipdi.iit fonMitiitnti, hut for 
(iilit r adj.if I nl ton tik TIbis I itio 
soted for I'alentia iiid iIk kmn- 
d<»rn of (taiiria, before they oi»- 
(ami'd sr par Ate votes, Nalamanra 
for nio«t of Kxlremadtini, (ruiula- 
laxani for Si((upnza uiul four hun- 
dm! other luwui IvonadeUs 
('ortM, p lOO aoH 
t IdeiD, p. 161 
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tuAP.* magistrates, the right of electing members of cortc 
waS cofifined to the ruling body, the bailiffs or r< 
SPAIN Isidores, wliose number seldom exceeded twentj 
fouOtfid whese succession was kept up by clos 
election among themselves.* The p^ple then 
ifore lirftl no direct sfiart; in the choic e of rejiresei 
taEives. , Experience proved, as se\eral instanet 
inithese pages w ill shew, that even upon this na 
row basis, the deputies of Castile wore not doficiei 
i»20al for their country and its liberties. But 
must be confessed, that a small body of eleeto 
k always ^bk, to corrupt influence and to intim 
.datioti. John J I. and Henry IV. often invade 
Jtlic freedom of election; the latter even naiiu 
Isome of the deputies.') Several, energetic reino 
stranees wre made in corles against this flagra 
grievance. La»s wese enacted and other jirrt a 
tions devised to secure the due return of depiitn. 
In the sixteenth cenlury, the efilof cour.se w 
aggravated. Charles and Philip corrnpjted tl 
members by briberv.)' Even in loTI} the eort 
are bold eiioiigb to complain, that creatures 
government were sent thither, " who are alwa 
held *foi suspected by the other deputies, ai 
cause disagreement among them."'^ 

Spimuii There seems to be a considerable obscurity abo 
constitution of the cortes, so far as relates 
“ the two higher cstate.s, the spiritual and tempoi 
nobility. It is admitted that dmA-Q. to the latt 


* T«onadeUH('onn,p 8t» 1Q7 


1 Idem, p 213 
i p 203 
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• part o£the thirteenth centurj , and especial^’ ^fore c 8 a p. 
tfie introduction of rejiresentativcs frojn the 
nions, they were suinniuned in considerable mini* spjhn. 
bers. But the writer, to whom l*giiist jalmosl 
exclusively refer for the constitntronal history of 
CastiTe, contends, that froln the reif,'!! of^anchof 
IV., they took much less share, and l•etaIn,ed iiniehl 
less influence, in thedelilierations of eortes.* There' 
is a remarkable protest of the archbishop of Toledo / 
in 1^.5 atranist tlie acts done in cortes, becauat^ 
neither he nor the other prelates had been admitted 
to their discussions, norijiven any consent to theif - 
resolutions, althouf'h such consent *vas falsely re- 
cited in the law s enacted therein.t This protesta- 
tion IS at least a,testiinony to the coiistitutional| 
iisrhtsof the prelac), which indeed all. the earlr 
hist(*ryof Castile, as well as the :tnalo<j\ of other 
fjoiernnients, conspires to dcinon'«tiate. In the. 
fourteenth and fifteenth centuiics, howeicr, theyi 
Mere more and moie cvcluded. .None of the pre-t 
lates were summoned to the corjos of 121)!) and' 

1301 , none either of the prelates or noliles to those 


• Teona He lab ( ones, p 07 
t I'rotesUmtn ((tu doMii. aipii 
tenimoi non fuentos llain.idos .1 
cODMjo, Di u lob fraltrios vibro los 
fetlios del reyno, ni solire Id^ 

que hi fberen trurtadab et 
feihd% el fieiinaladamentcfobre iof 
ferh(»i de loa conci-joi de [js bi r- 
maodadea, ct de laa peticioiH'< que 
fufron fethab dc su |)anr, ei wlire 
loi olonwenUM qoe les ficieron, 
el aobivloa jpnrilegios que por 
naioo Its nteron otorgadoi , maJ 
auie fociBot ende aptrtadoi ei es- 

VOI. n. 


Irann.iilo* > t Mr.’idn'irxnrcsamr'ntc 
1«is idnii iMrhtlobit nrt^ 
liiiiiii* it IrtH lijostid^o , <t nun fur 
III ha too nuesiro ronsrjo 

(Miu'ii prt>irilaino*i por ra/on da 
aquelli) qiw Hicr rn los pri\il(.Kio» 
qur olurv.irou, quf fueren los 
|Hil.t(lob ))amddot,ct que t ranoior- 
gadof de conientimit nlo r( de 10- 
luntad dclloi, que non fiiriiioi In 
prewnlea ni ilamados nin feebo 
eoo nue«tra voluntad, nin roosen* 
tiriDOs, mil conwutimof eo eUoa, 
kc p. 72 . 


1) 
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CHAP of 1^7(^8(nd 1373, of 1480 and 1505. In all the 
Jatter indeed, such members of both orders 
s^AiN. as happened to be present in the court attended 
the^cciftes ; ,i fact, which seems to be established 
by the lanjfuape of the statutes.* Other instances 
•of a similar kind may be adduced. Nevertheless, 
thfe more usual expression in the preamble 
reciting those summoned to, and present at the 
cortes, though subject to considerable variation, 
sdtms to imply that all the three estates were, at 
Jh^st iiaminallyand according to legitimate forms, 
iSttstitueiit nfenjibers of the national as.sembly. 
And a chroniele mentions, under the \ear 1406, 
the nobility and clergy as deliberating separately, 
and with some difference of judgnient, from the 
de|)Uties «f the commons. | A theory, indeed, 


* lioiia (If 1 »s C'ortf*!, p 7 I 
j t u p J j 4 Manna is iii- 
Ainiiitd 1 >\ >1 |ir< iu(tii t 111 fttoui 
ol iht* aborlivi Sp'iTiisli (nnsliiii- 
tuMi ot 1M1^, wliiih ix'IikImI (III 

lf*Tnj)oral amt •'piniiul ^nsUanry 
fmiii a jilait in tin !• ,.isl ilun , in 
imat^iiir a smnl.ir lunn nt tn- 
ITK nt m am itni Him s llul his 
own wtrk tumislns .I'mii laiit n a 
Sfinv, if 1 am not mi-Mkin, to mn- 
this opiiuun tsMiitialU 
A lew out of in m\ in^taiifi s ina\ 
be (kMiiuhI from the fnartim; 
%on!n of Hiatutp«, whuii wrcuusi- 
der m I as ironti psidences 
toviublinh a cntismnlion.il theory 
SepadcA rpie yi‘ holK mio acuerdo 
t mio consfjo con mtoi hertnanoji 
tlos tnobispos, r lo^opisbo), e 
oon loa nco« honn s df I avtelU, e 
dt Ijcon, c con homes hue nos de lai 
Tillai de Castella, c dr l..eon, que 
furron connngo tn Valhidolit. so- 


bri rniiLhas cosas, \ \lf(in>^i» \ 
111 I ) MaDdaimi" i ii\i ii llainar 
)ii»r (.iiUij del rm i* nin'Nlris a Ins 
iiiUm*‘s t pi-rlddos p ricob homes e 

lut in.Mim . ( lati.iiliios i hunifs 
huviiDs dc last ihd.itlts cdcldssil- 
l.is di‘ lot n snos tli ( aslilij. cl de 
Inlntii ( (ii 1 1 iMi i de las Lstra- 
ina tiiras, i dt (•allida c de las 
tsiuria'- ( dll \nldu<iiA iWriL 
nt snmmnns to cortes ot Burgos lu 
Ml j . I L on aruerdo de los pcrla 
d()> f ill los ncos hornes e procu- 
radorcs do lai cibdadra e vilLu ^ 
logari'a dc Ini nupstros rtynos: 
f Ordinances of Toro in 13TI ) 
J’^Uindo hi ron f'l cl intanlc 1 >(m 
Ferraudo, Ac. e otros perlados c 
condes c iicos hooies c oteoi del 
coosejo del spDor nn, c utroi cabal' 
Icros e escuderos, p los procura- 
dorcs de las nbdades e TiUaa t lo- 
garpi de sus rcynos : (Coites of 
U 91 ) Ijos IRS ettados qua de 
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which should exclude the ^re:it tccntofia] ^isto* ciiAi*. 
cracyfrom their |ilacc iii cortes, wo;ild*cxf)os<v 
the dignity and Icyisl.itne nijlits of that Ixxly to hP.iflpf. 
unfavoumlde jn)'e^oncc^. But it is hvt'^dVkt, tliat 
the king exercised very freelv a prcmirative <il'* 
oall^g or omitting persons *o? Iwtli the* higlici^ 
orders at his discretion. The bishops \vere itii-' 
nicrons, and many ol’their st*es not i ich ; while ^lie 
same objections of mcoiucnience applied perhaps 
to the ncoshombres.dmt far more I'orcibly to flu 
lower nobility, the hijosdalgo or caballeros.* ('n.s^ 
never adopted the institution of de|(iitiesfroni ^ 
order, as in the Slates (K-neral of Brance and somi 
other countries ; niucli less that liberal s\ stem of 
landed represei4ation, which forms one ot the 
ino.st admirable peculiarities in our ow'ii constitu- 
lioif. It will be seen heieidter, that spiritual and 
even temporal peeis weie smiimoiied bv oiii kings 
with mueli irregularity, and the disiudered slate 
of (’asgle through almost e\er\ leign was likely 
topieveiit the establishment of am ti\ed usage in 
this and iiiostotliei points. 

t>en \i«nir a I.ih t«)rt*‘t c .tuiiit.i- <»|nirHiiio Iliniir .ifnrtis m* 
mipoloft fe^uiil St. (itite t.ici r i is iiif|3iilis .iihrs ni <il clt'rn ni 
(Jc buena tvsiumbre tuiliN / 1 m a Us ]m rsuniis siiii^uUn - 

(Cortes of 1393 l llws lisi |jas- ik unti > olm ttUnlo l i p ti'.' 
tagf n apparently tontlusivc tn I Iwi tn altiti/i-n, Jow IUikm, .tf- 
, that thne estales, Uic Mipe- |Mars to lia^i h.ui inui )i no- 
mir t'lcrf:), the nobiiitv, and iht* tionn of the uniit iit ^owninieDt of 
(onmonsj were cssenliai miMnUT^ hn cuunliy, us will ai o( tin* sort 
of the legiikiture in ('astilit s'* of relormation winch she wanted* 
ihev were in I- ranee ^nd I.iik'Uiid , ds wc ina\ infer frnin (i4>$a/es in 
and one is aaloniihed tu road in his Mrmoria u 9ii« rom|MtrJoU9, 
Mamn^that no foltaronaningiin.! ( oruiia 181 1, quoud by Manna 
de lu fbraulHlade« de deriTho los for the purpose of rcusure 
tnourcu qno no (u\icrun |ior 

n2 . 
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CHAP. Thp ^tnary and mo.st essential characteristic of 
« limited monarchy is, that 'money can only be 
spJliN'. fe vi^ upon the people througt the consent of 
tmuM^ represphtatives. This principle was thJP 

'roughly established Jn Castile; ^nd the statutes 
Vhich enforce it, the remonstrances which protest 
a^fhinst Us violation, bear a lively analogy to cor* 
rei<J)onding circumstances in the history of our 
.constitution. The Ismds of the nobility and clergy 
jw^re, I believe, always exempted from direct 
llffmtioil ; an immiiuity which perhaps rendered 
Jhe attendant* 0 ^‘t^e members of those estates in 
fho cortes les.s*re|{ftlar. The corpo rate districts, 
or concejos, which, a.s 1 have ob.sefve(T already, 
differed from the communities of J’rance and Eng- 
land by pos.se.ssmg a large e.xteiitof territoiy, sub- 
ordinate to tilt* princtpal town, bound' by 
their charter to a 'stipulatedT anhultpaymcnt, the 
price of their franchises, called moneda forera,* 
Beyond this sum nothing could be dejnanded 
without the consent of the cortes. Alfonso VIII. 
in 1 177, applied fora subsidy towards carrying on 
the siege of Cuenca. Demands of money do not 
however .seem to have bciui lery usual before the 
]ffodigal leign of Alfonso \. That prince and his 
immediate successors w'ere not much inclined to 
respect the rights of their subjects; but they 

* Marma, Lnsavo Ihsi Cnl. meis in uDoquo(|uc Hitt in die 
cap 158. froria dr U% Cortes, Pcnlecostai de unaquaque domo 
t. n |i. 387. I'his ii expressed in 12denarioi; el, nisi cum bonivo- 
one of their fueros, or charters lunUte »fslrA frccriiu, Dultum 
Libfn ft ingenui temper maneatis, alium sei^ ilmin faciatis 
reddendo mihi rl fucce^Aoribus 
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encountered a steady and insuperable *reai^ncc. C 4 iaV 
Ferdinand IV., in* 1307, promises to raise no 
money beyond his legal and cu.stoniary dues. X gp^iK. 
more explicit law was enacted bJ.Alfoaso Xl. 
in ^28, who bound hinisejf not to exact from* 
his jieople, or cause them’ to pay any tax, cithet 
partial or general, not hitherto established by Itlw. 
without the previous grant, of all the depifties 
convened to the cortes.* This abolition of illegal 
impositions wa.s several times confirmed by \he 
same prince. The cortes, in 1303, ha\i«g 
a grant to Henry 111., anntf^'this condit||0n,*y 
that “since they had granted ktm enough forftfii'* 
present nwessities, and even to lay uji a part for 
a future cxigenay, he should swear k’lbre one of 
the archbishops not to take or demand xui\ inoney, 
service or or any thing else^of the cities ami 
towns, nor o? individuals lielonging to them, on 
any pretence of necessity', until the. three estates 
of the •kingdom should first be duly summoned 
and assembled in corWs according to ancient 
usage. And if any such letters requiring money 
have Iwen written, that they shall be olni/cd, and 
vat complied wi/A.’ t Ills son John II. having 
\’iolated this constitutional priiilege on the allega* 


* lo^ COD ecKar nin mandar 
pa^ar petho deiaforado nin^no, 
ptpt^ial mn general^en (oda tni 
lierra, W scr llamadof prinieri' 
DiCDte 1 'cortes, ^ olorgado por 
lodm las procuradoM que hi iC' 
liicreD p ,3nfl 

t OMfcidai cumptidas 


Tbi« cjprcwon occurs frequently ' 
III proiiiionn made atr.i)nit illegtl 
act^ of the crowd ; ami chifi^ 
terislir of (he sininiliir mpecl 
with which the SpiiianU alwa)! 
thought It right to treat (heir« 
aoverttgn, while iher were resisl- 
mg tht ibuaes of hu authority* 
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SP^N. 


tion (|f A *pressing necessity, the cortes in 1420 
^►resented a lonp: remonstrance couched in very 
rcs|)cctful, but equally firm language, wherein 
they assert the ijood custom founded in reason 
'and in justice, tliat Jhe cities and to\\'ns o^'our 
kinfjdoms shall not be compelled to pay taxes 
or *rcquisjtion.s or other new tribute, unless your 
liiuifincss order it by.advice and with the prnnt of 
the said cities and towns, and of their dejuities for 
thAn.” And they express their appn-hcnsion lest 
this rnrlft should be iufiinir(>(|, because, as thev sav, 
‘Kihcrc remains' ny other privilcLfC or liberty which 
can be jirotitabh- to suh|ccls, if this be shaken.''* 
the kill}! ijave them as full .satisfaction as they 
desired, that his eiKToaehinentP should not be 
drawn intt) pn’cedent. Sonie fresh abuses, 
duiinirthc unfoftunatd reinn of Henrv IV., pro- 
duced another deelaratioii in eipially explicit lan- 
tfuairi' , formiiiir p.iit of the sentence awatded by 
the aibitiMlois to whom the ditlereiues le-tween 
^he kint; and his [K’ople had been referred at 
.Medina del ('ani[H> in 1 }t!.o.| The catholic kings, 


* J .1 liiu 1 

"lOjl fllllii III I I II M/(i|l etll i 

1 1’* t iliilatli's t ill \tj, 

iios ri Hills ii III ill ill 111! nirtii- 

I Miji r iiHHii tl is I jii liulu^ mil 

oUtt triliiiti) iiiMtd k)*' 

viiMroH W'lniH viii (jii, |,i 

HL'nona In ( ij.i » oriji m iohm'jo 
p COM tit(in;ainicntiJ ih lasulMladtH 
ill IS (1* Ills \ IK iLtnns V de 
HUi jirmurailitn N ni su numbrp** 
no idnt pri'ViKvio in 

liUMtad dc ((Ilf lip« <iut>di(iv« |Mh ihn 


ct>/ir III ([uebraiitado 

1 1 lilt lid t III |) 10 

f I )f'i l.iramos r ()nlcn.i!nos, quo 
I Mu lit) '.f lor m nm lob otros reyes 
que (K 'tjiucs titl fucrcii uon cchan 
mil n pdit.iii mil pidan pedidos nm 
monwidi cn siis reynos, ioIto por 
j^r.in npco^sidad, {- Kyendo pn- 
mpro accordado con los jttlados i 
glides de sus rcvno5,V^n los 
otrofi que a h sazoti re^idicren cn 
•■u coiiHjo, e m'mihIo jmm ello 
llaiuddiH Jo's ]*i«iirddore*t de las 
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as they, are eminently called, Ferdinand Isa- cm a*p 
bella, never violated this part of the apnskufion ; *''• 

nor did even Ciiarlcs 1., altliou(;h sometimes spi^N, 
fused money by the cortes, attemgl, to uxact it 
wit^Ut their consent * In^the flecopilacioii. or 
code of Castilian law, j’ublishcd by Pffilip ll.« 
we read a positive declaration afiainst.arbitrtrN 
imposition of taxc", which, reniaiiied unaltered ; 
on the face of the staliite-bfHik till the present 
a"c 1 The law' was indeed frecpiently broken'by 
I’liili]) 11. ; but the cortes, who retained <hrou^h- 
oiit the sixteenth century a de;;rte of steadin6l8 
and conra'jc truly admirable, whiMi we consider 
their political weakness, did not cease to leinon- 
.strutewith tliafc suspicious t\raiit, and recorded 
their unavailintt appeal to the law of Allonso M., 

“ so ancient and jusl and Vhie]i»so lout: time has 
lieeii used and obser\e<l. 1 


(ilxlatiis « Mills lie sll^ nNim**, 

tHK' ptn i.is i.ili «, cos.i's M Mifk'ii 

i acosluiii()raiilldiii.irt hcyt'inlo |>cr 

los |ini( tiiiifinrt s 

« I (Ik ho pcilimmid i nmnidti's t 

». i». jyi 

Marmtt Iihs ]>iilili<«|)i d iu*i h t- 
from ( li.irles t(» tin i 
Toll-do, in 1:.42 and 1 .H. n- 
«JU( Minp thpm lo instru( i ihi ir «h 
jHittCf lo consf'nt !o a furtlnT prani 
tnonp)', whith they had rpftiMd 
lo do without lea\c of llifir (un- 
siunenb. t in p I0o 1H7 
i p 39'i 

1 Fq Iu cortes de ano de 70 
> en la* de 70 pcdjmos a \ m 
luest *midr de no fionrr inificit 
impuesUH, renu», |>tcho«, rti dir* - 
(ho* ni oirn^ tnbutoo [wrtKulari*- 


lit iiiriih s sin |tiiil I di I n mio en 
roiti's, coiiif) f<tH di''|un rto [inr ift 
d(I ^1 uor rti Don Alonso \ si 
iiilui*.i\ in (I d.iiio i:r.ind(' (]U*‘ 
(Oil l.is iiuptiis rent.i* li.(hi.i rcHri 
liido (1 rtiiio, HUfiliiiiiiifti A 1 m 
fiiiK- siniilodi m Jiidiirle atiMar 
\ di -(.tric.u. \ (|ii(' en lo du^dt- 
liiiti s« 1 (H hifHsM' inened de 
}ru.iid<ir las dicli.M l(\r^ n-ahs y 
que no *(* impusieH^i-n iiui va^ frn-, 
taifin su asi'ttL'ix in , pnr*^ podna 
V m ('Star ^atitfcchn d#- qiir el 
n nio sirvo rn I.u (runs nerosjanas 
con loda lealtad ) h<iili ahora no 
M ha proirido In ^uvxlifhn. \ p| 
remo por la olili^n* mo rjii* iicnr f 
jK^lira \ n» pnanK la ilirha lc),y 
que 110 solamente han ctisado las 
ne(es<idadpf de lo* nubditot y na- 
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f u AP, Th^ assent of the people by thei^ represen- 
tatives to grants of money was by no means a 
SPAIN, mere raitter of form. It was connected with 
other essential rights, indispensable to its effectual 
•eiptmii- 'exercise^ those of_examining public accounte^nd 
ehecking the expenditure. The cortcs, in the 
be^t times at least, were careful to grant no mo- 
ne\*, until they were^ assured that what had been 
already leiied on their constituents had been pro- 
pcfly employed. They refused a subsidy in 
1390, because they had already given so much, 
and “ not kno\Ving liow sn great a sum had been 
expended, it Would be a great dishonour and 
mischief to promise any more." In 1400 they 
stood out a long time, and at Ivngth gave only 
halt ot what was demanded | Charles I. at- 
tempted to obtain mrtney, in 1.327, from the 'no- 
bility, as well as commons. Biit the former pro- 
tested, tliat “ their obligation was to follow' the 
king in war, wlieretore to contribute nioiiey was 
totally against tluii privilege, and for that reitson 
they could not accpiiesce in his majesty's reipiest."'}; 
file (‘(millions also refused ujxm this occasion. In 
on a similar proposition, the superior and 


*lunilt\ lip \ m |n ni ,intn ofiKcn 
ill (.ut.i iii,t Wit III a suulUsftr a 
' m "ii.i sinulo (oii(PiK>rtp lo 
misiMluhci, \ (jui las hui'i IS rental, 

S *rhos \ d« ri‘< Ims m iput, n, \ c^ue 
^ e aqui ailelanif sv puanle Udicha 
If I «lt*l «i(nor n i don Monso, como 
tan aniijfua j jusU v que Unto 
tiinituiac uso V 30*1. 

'IhiH fKiittuii was 111 137^. 


* Manna, t n. p 404 406 . 

1^ p 4i>0 

I I Vro quo contnhair a la guerra 
con tipnus suiuas tra toUlmcDli! 
opuosto n ^us pwilpqioSjlhMique 
no podnan actimodarse a lo que •« 
ro ileicaba. — p 411. 
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lower Dobflity (los f^randes y cabaHeros>“Jx5pji:ed ( Hap* 
with all humility that they misfht nevgr hear any, ^ 
more of that matter." spat;;. 

The contributions granted by cottps were* as- 
sessed and collected by resycctatle nxlividiials 
I'hombres buenos) of the several towns find mI-* 
laf^s.t This repartition, as the French call lt,^)f 
direct taxes, is a matter of the highest importaftee 
in tho.se countries ulierc they are iin/wjsed hy 
means of a yross assessment on a disf net. '/’fie 
produce was paid to the roval eoiineil. If could 
not bo applied to any other purposV than that ttt 
which the tax had been ajipiojiriirted. Thus the 
cortes of SepfOMU in 1407 i^ranted a suhsuly for 
the war a|;atnst /iranadu on condition “ that it 
.should not be laid out on any other serriee except 
this*war.” which they rcipTestcdrthc (pieen and 
Ferdinand, both rcfjciits in John II.'s ininoiitx, to 
contirm by oath. Fart Imwcicr of the nioiu \ re- 
inainin<( unexpended, Ferdinand wished to apply 
It to his <»\Mi object of jtnK’uiinp: the crown oU 
.\rapon, but the queen first obtained not only a 
relea.se from her oath bj the |M)pe. but the eon- 
.sent of the cortes. They contiuued to insist ujion 
this appropriation, thoufth incficctually, under the 
reipri of Charles I.| 

Thejjflctes did not consider it beyond the line ■ 
of their duty, notwithstanding; the re.s|>ectfiil iiian- 
ner in which they always addre.sscd the sovcreiLoi, 
to rqniQQstrate Jigainst jirofusc expenditure c\cn 


* Marim, t.n. p 411. 
1 p. 398. 


:p 412 
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SPAIN. 
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foniih Ilf 
thi ( 01 U<* 


, in liij awh household. They told Alfonso X. in * 
,12i)'8, m the homely style of 'that age, that they 
Ihoiight it fitting that the king and his wife should 
kt*at. the Mte (if a hundred and fifty maraved is 
' a day, and no mor^; and that the king ^ould 
•order Ins attendants to' eat more moderately than 
tlity did.* They remonstrated more forcibly 
agdmst tlie prodigaljt\ of .lohnll. Even in 1559, 
they spoke uifii un imduunted Castilian spirit to 
l^Bilip II.; “ Sir, the e.\[)cnses of your royal esta- 
blishmrtit and household are much increased; and 
we concen e itVould much redound to the good 
of these kmgdcnns, that your majesty should di- 
rect them to lie lowered, both as atelief to your 
wants and that all the irieat ineif and other sub- 
jects (tCNonr majesty nuu take exaiujile therefrom 
to restrain the« great* disoider and excess they 
commit m that lespect. 

The loims of a Caslihan coites were analogous 
to those ol an Englisli jiarlianunt in the four- 
•teenth eenlur\. They weie summoned by a 
writ almost cxaetK comcident m evjiression with 
that m use among us. [ The session was opened 
l)j a sjieecli Irom the chancellor or other chief 
oflicer of the court. The deputies were invited 
to eonsidei certain special business, and commonly 
to grant moncN After the principal affairs were 

* iMitriiii, t 11 |> 117. miMk fgenipio totos lo« {(ntidet y 

I Srnhor, Iti*. gasitiH dp ^iipsiro raballpmsj otros suhflilonde \ m 
I ir.il iiiado ) m(s\ sort tnuy cm- rn la ^rnn detiordeny ciceMOtque 
( nil's, \ iiitinibiiuistnit rnnuriiu haipn en las cosas sobredichas. — 
liiudio .il l>n « di reiiun qut p 4J7. 

\ tn los modi Mr ..-.i I t » p 175, t iii p 103 

ptr.T rrmpdiodc iiiti ssj trip 77B 
(oiiKi p«ua i|ui dt' V 111 * to 
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dispatched, they conferred to|jether, add. h«irinfif r im i* 
eTratnined the instruttions of their re^jicetive con-. 
stituents, drew tip a scliedule of petitKtns. These si*flN. 
were duly answered one by one, an^Jroijithe pe- 
tition and answer, if favourable, laws wwe after- 
wards drawn up, where the matter retpnred a new* 
law, or promises of redress were 'iiteii, d the fle- 
tition related to an abuse of prietaiiee. In^he 
striiiTtflin" condition of Sjianish liberty under 
(Ihailes r., the crown besran to neirleet answermn 
the petitions of cortes, or to use unsatl'-factory 
generalities of expression. This.}ra*\e rise to many 
remonstrances. Tlie deputies insisted in on 
havmu answers before tliey irninted moiiet . The\ 
rcfieated the safne contention ni and ob- 

tained <1 general lan'i inseited iii the Kbeopihn ion 
emreting that the king slfoiild ifiisuei all their 
pt titioiis before' he disMibed the as',enibl\ .* 1 his 

lio\\e\er \\ as disregarded hs ln'fore: but thecorte<, 
vsho'.e mtrei'id honesty under Philip II. so olten 
utfrac ts Kiir admiration, eonliniied, as late as l.jSt),* 
to appeal to the written statute, and lament its 
Molation.l 

According to the aneimit fundamental consti- iti,;nt(rf 
tiition of (’astile, th('_ king did not legislate for fiis,J”''^,*^'^„_ 
subjects without their consent. The code of tbe* 
VisigDfHs^ called in Sjmin flu- Fuero .liisgo, was 
enacted in public couneils, as were also the laws 
of the early kings of la-on, which a)>pear.s by the 
reciting words of their prcamblcs,| This consent 

* .M.irina, I i. j» joi I 1 » P Tht .uli 

t ]i (crUiofLir>n in H'*U run 
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w'a.s lOi^fffnally Riven only by the higher estates, 
who might be considered, in a large sense, as re- 
presenting the nation, though not chosen by it; 
put* fro^ the* end of the twelfth century, by the 
sleeted •-dc/mf/cs o( the commons in cortes^. The 
‘laws oV Alfonso X. in lioH, those of the same 
pfince in 1274, and many others in subsequent 
tirhes, arc declared, to be made with the consent 
(con acnerdo' of the sc\eial orders of the kingdom. 
More commonly indeed, the preamble of Castilian 
statiitc< only recites their advice iconsejo'; but I 
do not know'that any .stress is to be laid on this 
circumstance. * The laws of the Siete Partidas, 
compiled by .Alfonso .X., did not obtain any direct 
.sanction till the famous cortes <.f Alcala m 1H4H, 
when they were confirmeiL along with several 
others, forniingxiltogethcr the basis of the stafute- 
law of Spam.* Whether the\ were in fact re- 
ceded befoii- that time,’has been a matter contro- 
verted amoiiR Spanish anti(|uaries. and i#pon the 
"question of theii IcRal \nbdit\ at the time of their 
proniiiliration, depends an important point in (’a-s- 
fiban hisfor\. the disputed iii,dit of succession be- 
tween .Sancho IV. and the infants of la Cerda; the 


onmcR ponlin'os 1 1 ,ilibaU*s cl op- 
rtviii llis|i,ini.i nwu ip^iu^ 
rcnis i.ilui (li » rcu (liTrcN imu< quir 
hnnitrr tcncantur U'lnpnri- 

huH So ihov of Vilanunca m 
Il7tt Fed nx 1 ernandu^ inter 
(trim qur nim ppivopiset aMuh- 
tibiis nvni iidstn 1 1 r)u.imp)unniii 
ftliis rrlijiioM'i, (um cotnitiHii^ Ur- 
r.iruiiirt princi|ntiu» el rt'ctonhuR 


proMDciirum, toto pnsM tenenda 
apud Salamancam. 

* Fnsd^o Hist CnI. p. 353. 
Teona de Un Cortex, t ii p. 77 
Manna seem^ to have rhanaed hii 
opinion between the publication of 
these two works, m the fbitner of 
which he contends for llie prerious 
authontj of the Siete Partidu, and 
III faidur of the infants of la Cerda. 
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fonner claiming under the ancient eusiomiu-j^law, jc ii a i>* 
the latter under the new dispositions of tHe Stetci 
Partidas. If the king could nut legally ch'ang<?l sriis. 
the established laws without consent of his ,eoflest| 
as seems most probable, the r^dit of reprc^ii tat lu'* 
succession did not exist iti favour of liis*gr.in(l- 
children, and Sanclio IV. cannot be considered 
as an usurper. 

It appears upon tlic whole to lia\e been a eon- 
.stitutional principle, that laws could iieithei he 

made nor annulled except 111 (ortes. In I.VHi.tliis 

IS claimed by the deputies as an estalilislied i ight.* 

John the First had long before adiiutted, lliat what 
was (lone by cortes and general assemblies could 
not be undone letters mis.si\c, but b\ sucli 
corlcs and assemblies alone. | I'oi the kings ol 
Ca!*tile had ado})te(l the Knglisli yiaeliee, ol dis- 
pensing with statutes l)\ a non obstante tlaiise m 
their grants. Hut the eyrtes lemoiistrated moie 
steadil)^ against tins abuse than our ow’n pailia- 
ment, who suft'ered it to remain in a certain degree, 
till the rcAoliitioii. It was .seieral times enacted 
upon their petition, especially b\ an evjijieit 
statute of Heiirj II., that grants and letters patent 
disjjensing with statutes .should not be obeyed* j 
Nevertheless John II., trusting to force or the 

• IjM ttje% eiUbliiieron que Intismofn (orln 1 eoria clf I»i 
nianclo habttisf’n de hacer Ify»*s, C orie», t ii p. 2IH 
psira qu€ ftieisen provecho^ h *us t fecho por cortc* < 

royww T cada pro\iDciai fueneii |K>r ayunlamirnio* quo iinn 
profndis, se lUmawn cortex v pueda diiEaoer por la^ cartii, 
procuradom que emend Hupn c'o faleo por ayuDtamitntui t ecru’s 
ella^ y por eelo se eiubleciu lei p. 215 
que no se hiciaen ni renovaseo 2 p*216. 
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servility of the judges, had the assurance to ^is- 
pense Aplicitly with this very law * The cortes 
V ValJadoJid, jji 1442, obtained fresh promises and 
fnactraiMts ag'ain.st such an abuse. Philip I. and 
:;harle'^. be'i^n to legislate without asking the 
■onseiif of cortes; t'his’ j^rcw much wdrsfe" under 
Philip II., and reached its hei<^ht under his succes- 
■ons, who entirely abolished all constitutional pri- 

( vilefifcs. l 111 l.j jo,' we find a petition that laws 

made in cortes should be revoked no where else. 
The rcjjy was such as became that age: “ To this 
we answer, that we shall do what best suits our 
goiernnient." .But e\eii in 1G19, and still after- 
wards, the patriot representatives of Castile con- 
tinued to litt an iiiiai ailing M)i(;c against illegal 
ordinances, tliough in the form of very humble 
petition, perluyis tlm latest tcstiinonies to 'the 
c.xpirinii: liberties oi their eoimtrv . { The denial of 
exclusive legislative aiitjioiity to the eiovvn must, 
liowever, be understood to admit the legality of 
pjiartieular ordiiuuKes, desmned to strengthen the 
king's executive government.^ These, no doubt, 
like the roval proclamations in England, extended 
sometimes very far, and subjected the |)eople to 
u*iort of aibitrary coercion much lieyond what our 
enlightened notions of freedom would consider as 
. rfconcileable to it. But in the middle ages, such 


* |). 2l0 I 111 |i 4C) 

1 Ml |» IIH 

I lla suplit, iJo t‘l riMuo vl \ m 
no promulgutMi nucm lu 
«*!! lodo 01 CD pane Us 4 ut»eiUN vt 


alleren sin que sea |K)r corics . 

) por ser tic Unla imimnaiicia 
>uelvc cl reiuu a ^upllla^lo humil- 
mente a v. m ^p. T 20 
§ p.207 
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temporary commands and prohibitionS|\vere nui in at. 
reckoned strictly legislative, and passed, ^rHaps 
rightly, for inevitable conseijiiences uf a scanty* spy.N, 

• code, and sb^irt sessions of the national cuuneil.* 

The kings were obliged to swSir tf^tlie ob- 
servance of laws cnactc(l»iiiVortes, bcsiV'* tlu-ii 
general coronation oath to keep the lav\s and |>j;e- 
ser\e the liberties of their people. Of tins we (jiid 
.several instancc.s from the middle of the thnteentli 
century, and the jiractice eontmiied till the tune 
of , John II., who, in 14.‘W, on beinj; recpjpsted to 
swear to the laws then enacted, answeied, that he 
intended to maintain them, and'cpiisecjuentl;^ no 
oath was necessary; an evasion, in which the 
cortes seem unaccountabl\ to have iicipiiesced.* 

The guaulians of .\lfonso XI. not onJ\ swore to 
ob»rvc all that had liecn ifgreed^on at llurgos in 
13 Id, but consented that if aiiv one of llieiii did 
not kee[> his oath, the jieople should no lougei he 
obliged to regard oi obey him as regent-t 

It was customary to assemble tjie c ortesof ('?iSi.o'i»rii.iii, 

1 * 1 1 I , ” tilt 

tile lor many pui jioscs, In-sides tJiosc ol granting imuy. 
money and coneurrmg m legislation. Tliev weie 
summoned m every reign to acknowledge anti eon- j 
firm tlie Mieeession ufjthe heir aj)|jarent, lyul iippn | 
his accession to swear allegiance.] These acts ' 
were however little more than hirmal, and accord- . 
ingly have been preserved for the sake of parade, 
after all the real dignity of the cortes was annihi- 

* Teona dc lab Lorlcf, l ». p t ^ p 

300 { 1. 1 p. Jd. t II p. ‘J4 
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lated. I*Jhe fourteenth and fift^th„ce9tm:i,e«, 
they climecl and exercised far more ample powers 
than our own [larliament ever enjoyed. T^y 
dssirmtjd the right, wh^ questions of regency oc- 
ctffFed, |S^ lim'if tlie prerogative, as well as to de- 
/lijpiateMie persons whet were to use it.* And the 
frwiucnt minorities of Castilian kings, which were 
iinfevourahle enou<fh to tranquillity and subordi- 
nation, ser\o(l to coutirrn these parliamentary pri- 
viU-ges. Tlie eortes were usually consulted upon 
all material business. law of Alfonso XI. in 
132H,])iinted iitthelleeopilacionorcode published 
by IMnlij) II., declares, “ Since in tlie arduous 
affiiirs of our kingdom, the couiwel of our natural 
subjects is necessary, espeeiallj of the deputies 
from our cities and tos\ns, therefore we ordain and 
eonnnand that i^n such great occasions the eovtes 
shall be assembled, luid counsel shall be taken of 
the three estates of ouf kingdoms, as the kings 
our forefaAeis liaic been used to do. 'l .A eortes 

I 

^CJolin 11. Ill 141!), claimed this right of being 
consulted in all matters of importance, with a 
warm remonstrance against the alleged violation 
of so Wholesome a law by the reigning prince; 
who aiisweied that in v\ eighty matters he had 
acted, and vsould continue to act, in conformity 
. t(f it. J What should be intended by great and 
weighty atfairs, might be not at all agreed upon by 
the two jiarties, to each of whose interpretations 


* Ttoiu de lu Cone*, p. 3 J 0 tp 34 . 

t 1.1. p. 31, 
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these words gave pretty full seope. fjoltr^ver. cflAP 
the current u‘«age of the monarchy cn-tamlv pc^^ 
initted much aiithoiil\ m public dclihcratioi^s UuseiiN 
the cortes. Among otlier instanci;^, n hith’indci-d 
will continually be found ^n tiic common ^y'll his- 
tories, the cortes of Orcano in Uti!) rcmonstr.if( 
with Henry TV. for alljing himself witlr England 
rather than I'rance, and gi\t>asthc first icasim oi 
complaint, that “according to the laws of \oiii 
kingdom, when the kings ha\c an\ thing of gn at 
importance in hand, they ought not to iimicitakc 
It without advice and knowledge ol tlw <hicf 
towns and cities of your kingdom* This pi m- 
Icge of general interference w as assei led, like other 
ancient rights, uiMei Chailes, whom tlie\ strong!} 
uiged. in not to permit his son Pliilip to de- 
part out of the realm. I lt*is haidl} necessary to 
obsene, that in such times the\ hud little cirame 
of being regaidcd * 

The kings of Leon and Castile acted, diirm^ ..un.ii ..i 

the interval of the eoites. In the ad wee of a .smaller * 

council, answering, as it si-enis, almost e\acll\ to 
the king’s ordimm council m England. In.eaiK 
ages, befoie the introduction of iheiomiiioiis, it 
IS sometimes difficult to distinguish thisbod\ from 
the general council of the nation, being compose^, ! 
in fact, of the same class of persons, though in 
smaller numbers. A snnilai difficult) applies to ’ 

* IVnun', xeciitil it*\. s dt nia*s- wjn f saliidiiri.! d** 1 iilidAitM ^ 
irtH rr^noH, ruAiulo Id'i rpy^ hin Mllatpnncijulf Ndc-TutniroswnfM 
tl^'^fecrralgiinicnudcGrrjn iii)| ^r- 'If^na de i ortw, i ii. p. 241. 
lincia, Den k) d^l-i n fjttr ^In fun- f I in p. 181. 


VOI, II. 
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the history. The natare of their proceed* 

i^gs seem8<best to ascertain the distinction. AJL 
negativ e acts, including those ordinances wl^Rr 
may.eppeat rather of a legislative nature, ^ 
charterSf are declared to be 
Issent of fri?*couTfTcuna), oir of the magiitfts of 
lae palace, or of the chiefs or nobles.* This 
prfVy'(fe61ihcil was an essential part of all European 
monarchies. And, though the sovereign might be 
considered as free to call in the advice of whom- 
soever he pleased, yet, in fact, the princes of the 
blood^nd most powerful a 

constitutional "right to b e a>fa^^^!r|S of such a 
council ; so that it formed a very material check 
upon his [lersonal authority. > 

The colmcil underwent .several changes, in 
progress of tiitio, which it is not necewary to 
enumerate. It was justly deemed an important 
member of the constitution, and the cortes shewed 


^ laudable anxiety to procure its compivation in 
such a manner as to form a guarantee for the due 
execution of laws after their own dissolution. 
Several tunes, esjiecially in minorities, they even 
named its members, or a part of them ; and in the 
rhigns of Henry III. and John il. they obtained 
^hc privilege of adding a permanent deputation, 
consisting of four persons elected out of thwr own 
body, annexed as it were to the council, who 
were to continue «t the court during the interval 


* Cm OHWi mignitaB iwli- •him pnna|wm mtonim, nullo 
tii : Cull O M i ho cam * contnydicfnte nee ncltfluM. p. 
('uni miilio et Wwyt KH o on* ai5 
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!>f cortes, and watch mertthe due oblleikraiioe Of chap 
;)ie laws.* This deputation coutiiviea, as aiv 
impty ftamality, ifi the sixteenth century, ^u spun. 
the council theming wjuj^nd to ^t p enyna lly^ 
three days in the, weelu .!^he»r ^usine^i^Tv^Ich 
incTuid^ the whole executive government, wax 
distributed with considerable accuracy into what 
might be dispatched by the council alone, uiMer 
their own seals and signatures, and what required 
the royal seaLf The consent of tliis body ^’us 
necessary .|bt ulQiost every act of thc(‘rown, for 
pen-sions of gOUltfi of money, ec^lesiaslical and 
political promotion, and for charters of pardon, 
the easy concesskm of w Inch was a great encou- 
ragement to theJioniicidcs so usual in those ages, 
and was restrained by some of our own laws.}" 

But tile counol ulul. uot*exc,ryK tmy ju.dicial 
authority, if we may bclic\e the wclJ-mforiiu’d 
author, from whom 1 haw' learned these particu- 
lars; unlike, in this, to tlieordinarv council of fW 
kings of England. It was not until the dayso^ 
Ferdinand and Isabella, that this, among other 
innovations, was introduced.^ 


Civil and criminal justi££.!iang. adminisicrcd, in 
the first instance, by the alcalde.s, or mumc iphl 
judges (d towns , elected within themsobes,! 
tSipnany, by the conimunit) at large, but, ui' 
subsequent times, by the governing body. In 
other places, a loid possessed the right of juris- 


luiiTinwin* 

tiOQ of Jttl- 


• Tfona (1« ill Cone*, i. ». 
r M. 
t p.S»l 

F 2 


! p, MO. 362. 37: 
fp 37i.379. 
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dictKWnllt^iHnt from the crown, not, what we 
wvW find*m coqptries where the ‘feudal system was 
8FAPL inore thoroughly established, as incidO)^ to hij(^ 
p^’tesritorijil superiority. The kingi^owever, 
Ibegan ii^fhe tlurteei\th century to apponit'|ifilges 
their own, called cofregidores, a name’which 
sedlns to jexpress concurrent jurisdiction with the 
reglHorea, or ordmaiy magistrates.* The cortes 
frequently remonstrated against this encroach- 
m«!ht. Alfonso XL consented to withdraw his 


judges from all corporations by which he had not 
been requested'to apjioint tbem.| Some attempts 
to interibrc with the municipal authorities of To^ 
ledo produced serious disturbances under Henry 
JII. and John 11.]. Even where th? king appointed 
magistrateff at a city’s request, he was bound to 
■select them from among the citizens.^ From this 


Immediate jurisdiction, an appeal lay to the 
j^elantado, or governor of the province, and from 
hhence to the tribunal of royal alcaldesJI The 
4^er, however, could not take cognizance of any 
cause depending before the ordinary judges; a 
contrast to the practice of Aragon, where the 
justiciary's right of evocation (juris firraa) was 


citnsidered as a principal safeguard of public 
liberty .t As a court of appeal, the royal alcaldes 
‘had the supreme junsdictjpn. The king coold 


* AHoqio X. nyi Ningun ome t Ttons de Us Cortes, p. 35f • 
Mi Olido juigar plejtot, to bo Ip. t5S. Maruunt, 1. xx c. IS. 
B Ibm ^Wde panto por tl icy id. | p. 
ftiL tr. Thu Ncmi an fBcrotch- I p. 3M. 

iMt «B the monicipal oBOfts- f p. SSO 

intn. 
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imly mse ..tl»w..j|pntence^to be 
neither alter nor revoke it !^eyha^'contiiltte4i 
^ the fment day as a criming tribunal; bu\ jMMn. 
civil apjkBla were transferred by tl\,e ordin^cra * 
of T«)0 id 1371 to a new court, styled t^ kin^ 
audienc^..which, though 'deprived under Fero?* 
nand and his successors of part of iti^juri()dic> 
tion, still remains one of thejirmcipal judicatures 
in Caetile.t 

No people in a half-civilized state of socifty 'n'*'-'" 
have a full practical security against particular .om. i.uki 
acts of arbitrary power. They werfi more common ^ 
perhaps in Castile than in any ether European 
monarchy, which professed to be free. Laws 
indeed were nob wanting to protect nien’s lives 
and liberties, as well as their properties. Fer- 
diriknd IV. m 1299, agreed to. a petiUon that 
“justice .shall be executed impartially according 
to law and right; and that no one shall be put to 
death ojt imprisoned, or deprived of his jiossessions 
without trial, and that tins be better observed 
than heretofore.’ ^; He renewed the same law in 
1307. Nevertheless, the most remarkable circum- 
stance of this monarch’s history was a violation 
of so sacred and apparently so well established 
a law, Tw'o gentlemen having been accused of 
aiurder, Ferdinand, witliout waiting for any pro- ‘ 

* p. S87. 804. pmoB mo toraadoi lo que hin 

1 p. 892—302. Mr okIm por derecho 6 por 

t C^maiidueiK^r tajuMicia fiMfode tqttdtogw do Miiam, 
n aqueUdt que le merawD oonra- que set guirdvio qmm 
Mlnente con ftiero ^conderecho; gutidd fiwU uquf. Mtnau^ 
i ki hoiDfs que mm mud mueiiof eiyo llktCntico, p 148. 



54 


ITAn OF EOBO^ 

diiiP. CM, them to instaai execution. Tbe^ 

^umWned ^him with their tart words to appear 
SPAIN, fiefore the tribnna] of (xod in thirty days; and 
*"1118 flerth within the time, which haa tata en him 
the sirname of the Summoned, migtt; we may 
iiope, deter succeeding sovereigns from tan^ity 
SOI flagrant. But from the practice of causing 
th^r enemies to be assassinated, neither law nor 

w 

conscience could withhold them. Alfonso XI. 
was more than once guilty of this crime. Yet he 
too passed an ordinance in 1325 that no warrant 
should issue for putting any one to death, or 
seizing his property, till he shouU W duly tried 
by course oHaw. Henry II. repeats the same law 
in very explicit language.* the civil history 
of Spain displays several vimations of it. An 
extraordinary prerogaitive of committing mofder 
appears to have been admitted, in early times, by 
several nations who did not acknowledge un- 
limited power in their sovereign.t Before ally re- 
^lar police wa'. established, a powerful criminsd 
might hau* been secure from all punishment; bift* 
for a notion, a.s barbarous as any which H IMed 
to counteract, that he could be ladTully killed by 
the personal mandate of the king. And the 

(}i»' non inaiiilcmos tnaiar Teorm df tas Coites, t. li. a. 
mil prendiT mu iininr uin deape- 287. 

flur mn tmiinr ti al^no ningiini Si auis hominrm per juuio 
cow lie lo wyo, am aotc \baa^ netn regu vd ducis aoi occiilor 
do V oido i Yuiodo por fum i non requiraUr nee sil ftudoit 
por dercibo» por querellt m aor qnta jaitio domioi toi fnU, eC aoa 
qworetlu que a nos fu«Mn dadas, ^ttitcoatradicerejuiiioam. Le- 
YCguntque rtto oslii ordenado por pa fimvanoruu, ui. ii. in Bahia, 
cl ret don Alooio nucitro padre. Capitularibus. 
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frequent attendance of sovereigns in courts 
of judicature might jmd men not accusthofed to 
consider the indispensable necessity of legaT 
forms, to ^nfound an act of assassination wit)^ 
the je < B CO ^ ^ of justice. 

Thcs^h It is very improbaBle that thcViobility^i ooMm 
were not consi4ered as essential members of ^ic 
cortes, they certainly attended in smaller'numhers • 
than we should expect to hmf from the great legis- 
lative and deliberative authority of that asseml^y. 

This arose chiefly from the lawless spirit of that 
martial aristocracy, which placed Jess confidence 
in tlie consfSto^nal methods of resisting arbitrary 
encroachment, than in its own armed combina- 
tions.* Such confederacies to obtain redres.s of 
grievances by force, of which there were five or 
six*rcmarkable instances, ^erc called 
(brotherhood or union), and though not so expli- 
citly sanctioned a.s they^were by the celebrated 
PrifUe^e of Union in Aragon, found countenance 
in a law of Alfonso X. w'hich cannot be decnlU^ 
ao mijch to ha>c voluntarily emanated from that 
priujia ^ to be a record of original rights po.s.sessed 
by the Castiliah nobility. “ The duty of si/bjects 
towards tlieir king," he says, " enjoins them not,to 
permit him kno>^ingly to endanger his s.'iK’ation, 
nor to incur dishonour and inconvenience in bss 


^rson or family, nor to produce mischief to his 
pgdom. And this may be fulfilled in two ways ; 
K by good advice, shewing him the reason where- 


* Teorhi dc lu Cories, t. ii p 
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en A p. £ore hci{ii(^t not to act thus; tiie other by deeds, 
seekingVaeans to prevent lR 9 .goiDg on to his own 
sr^N. 'min, 'and putting a stop diond who g^valiun iU 
* ‘^‘Qounsel, forasmuch as hb errors are ,ef worse 
consequence than those of other metf, it is the 
))Ounde^ duty of si/ojects to pre\’en^ his oosRmit- 
tiqg them. ' * To this law the insurgents appealed, 
in ^heir coalition against Alvaro de Luna; and 
indeed we must coitfess, that however just and 
a^irablc the principles which it breathes, so ge- 
neral a jicence of rebellion was not likely to pre- > 
serv'e the tranquillity of a kingdom. The deputies 
of towns in a cqjlPs of 1445 petitioned the king to 
declare that no construction should be put on this 
law, inconsistent with the obedience of subjects 
towards their so\ereigii; a request to which of 
course he willing^ acceded. «. 

' C^ ftSUJ e. it will be apparent, bore a c loser analogy' 
to ^Slglyu^in its form of civil polity, than France 
^or even Aragon. But the frequent disorders of 
^government and a barbarous state of manneH 
rendered violations of law much more continui^ 
and flagrant than they were m under4b4 

Planthgenct dj nasty. And b&si'ddb Iheae practical 
'iiqschiefs, there were two essen tial defects ip the 
constitution »f^f asjilf, through which perhaps it 
Ws ultimately subverted. It w 'ante d those two 
brilliants in the coronet of Britisli liberty, the 
representation of freeholders among the commons, 
and t q f>i, by jury. The cor tes of Cas tilp becameiT 


• LnM>o Him. C'rilKP, p. 3U. 
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congress of depnti4^i^m cities, pll|Iie«8pt« chap.* 
latufflMd, aswe find tbenfjn tmd 
times, Ifran eminsM aegHee, but too, iQU^hJimUed* spaik> 
in numbw, and too unconnected with the territcH*' 
rial iaristocilic y, to maintain a'jlist bailee againsjt 
the- atfjj^nr' Yet with every* disadvanta'j^, that^ 
count^ possessed a liberal foim of govemmeiit,| 
and was animated with a noble spirit for its de>| 
fence. Spain, in her late menforable though short 
resuscitation, might well hare gone back to flhr 
ancient institutions, and {lerfected a scl)pme of 
}M)licy which the great example of England would 
have shewn to be well adapted t6 ^hc security of 
freedom. What she did, or rather attempted in- 
stead, I need not recall. May her next effort 
be ra<»re wisely planned, and more happily termi- 
natad!* 

Though the kiirgdoin of Aragon w'as very infe* Aii*inor 
nor in extent to tliat of C'astile, yet tlie advantages 
of a better form of go\ eminent and wiser sove- 
' rdigns, with those of industry and commerce aloftg^ 

^ue of sea coast, rendered it almost equal in 
'%bportanoe4 ^Castile rarely intermeddled in the 
civil dissensioiUitrfATagon ; the kings of AragOh fre- 
quently carried their arms into the heart of Castil^. 

During the sanguinary outrages of Peter the Cruel, 
and the stormy revolutioas which ended in esta^ 
blishing the house of Trastamare, Aragtm was not 
indeed at peace, nor altogether well governed; but 
her political consequence rose in Uie eyes of Eu- 
rope through the long reign of the ambitious and 


* The first edition of this work wu publistied lo 161B. 
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CHAP, wily Petir IV., whose sagacity and good fortune . 

redewld, according to thfi!rC 9 mnK)n notions of 
BP^. 'mankind, tke iniquity stripped hts 

' ‘■“Nation the king of Majorca^iiC the Balearic islands, 
and the constant pcrhdiousness of his cl^|i|cter> I 
Jiave mentioned ii^j^nother place the Sicilil^ wai, 
pipsecuted with so much eagerness for many yeare 
byiPeter III. and his son Alfons^ll. After this 
object was relinquilfhed, James K undertook an 
enterprise less splendid, hut not much less difficulty 
the coi\quest of Sardinia. That island, long ac- 
customed to independence, cost an incredible ex- 
pense of blood jirid treasure to the kings of Aragon 
during the whole fourteenth century. It was not 
fully subdued till the commence^ment of the next, 
under the/eign of Martin. 

At the death o^arjin, king of Aragon, in 1410, 

® memorable question arose as to the right of suc- 
M*rt "V Though Petrqnilla, daughter of Ramiro 


(II., had reigned in her own right from 1137 to 
>f72. an opinion seems to have gainec^ gtcnulb 
from the thirteenth centur\', that iemales o(ip£ 
not inherit the crown of Ararat Peter 
excitfid a civil war by attempm^j^ settle tins ^ac- 
cession upon his daughter, to the exclusion of his 
next brother. Tlie birth of a son about the same 
time suspended the ultimate decision of this ques- 
tion ; but it was tacitly understood that what is 
called the Salic law ought to prevail.* Accord- 

* Zuntft, t 11. f 188 . It WAS logy seems to hare had some hiffri- 

S ittendid that women were nclu- enoe n ditmiDing the Aiagooese 
ed from the crown in England to sdofl t Sslic Uw 
wrll as France luul ibi« ana- 
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•iDgly <Hi the death of Joho i. in 1395/ his two cuap* 
daughters were ^oi ide in fa?our of hiRt>roAer 
Martin, thoughllllMfc^ut opposition on the parr*sPAUi 
of the elder, whose Msband, the count of, Foi*f 
invaded-t^ kingdom, and desisted (torn hiyireten* 
sion through want of f(^. Martin's son, 
the king of Sicily, dying in his father’s life-tune, 
the nation was anxious that the king should 
upon his succ^iSr,* and would probably have ac- 
(piiesced in his choice. But his dissolution occur- 
ring more rapidly than was expected, tbi^ tlinine 
remained absolutely vacant. The count of Urge! 
had obtained a grant of the lieutenaiicy, which was 
the right of the heir apparent. This nobleman 
possessed an e.\^ensivb territory in Catalonia, 
bordering on the Pyrenees. He was grand.son of 
Janaes,^ next brother to Peter I?, and, according 
to our rules of inheritance, certainly stixid in the 
first place. The other chumants were the duke 
•Gancya, grandson of James II., who, though 
ided from a more distant ancestor, set uj^ 
iin fouaded *00 proximity to the royal stock, 
wi^ in soMii yrt yries wa.s preferred to a repre- 
sevfildve tilfafw^duke of Calabria, son oT Vio- 
jante, youngeif^atightor of John I, (the counters 
of Foix being childless'' ; Frederic count of Luna, 
a natural son of the younger Martin, king of Sicilf , 
legitimated by the pope, but with a reservation 
excluding him from royal succession ; and finally, 
Ferdinand infant of Castile, son of the late king's 



STATE OF EUROPE , 


•chap. Bisty.*. ^The count of Urgel liras favoured in ge-" 
nehJ the Catalans, and i»_ seemed to havlB a 
WAIN. *powerful support in Antonio.de Luna, a baron of 
Aragqn so rich, that he might go through, hia,pwn 
estate froin'Fi^nce to Castile. But this apparent 
superiority frustrated *lus hopes. The justiciary 
and other leading Aragonese were determined not 
to* suffer this groat constitutional question to be 
decided by an appeal to force, M'hich might sweep 
away their liberties in the struggle. Urgel, con- 
fident pf his right, and surrounded by men of 
ruined fortunes, was unwilling to submit his pre- 
tensions to a civil tribunal. His adherent, Ai>- 
tonio de Luna, committed an extraordinary out- 
rage, tlie assassination of the aijchbishop of Sara- 
gosa, which alienated the minds of good citizens 
from his cause. On^he otlier hand, neithei*the 


• Til* <iiii>join«d ])uligrcenilliliowmore ilearl^ tlifrespeciii<; titles ofUte wnpetiton. 
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■duke of Gandia, who was very old,* nortb^cvvnt cha^. 
(rf Ltraa, ■ seemed succeed. Th^ party*of 
Ferdioa&d, therefore, 'gained ground by degrees.* waw. 
It waa determined, however, to render^ legal seli^ 
tenee. The cortes of each na^pn agre^ ij^on tlic 
nonofinatidn of nine persons, thf^$*Aragonesc, three 
Catalans, and three Valencians, who wer$ to di»> 
cuss the pretensions of the several competitors, alfd 
by a plurality of six votes to adjudge the crown. 
Nothing could be more solemn, more peaceful, 
nor, in appearance, more equitable than the pro- 
ceedings of this tribunal. They summoned the 
claimants before tlieni, and heard them by counsel. 

One of the.se, Frederic of Luna, being ill defended, 
the court took charge of his interests, and named 
other advocates to maintain them. A month was 
passM in hearing arguments, a second was allot- 
ted to con.sidcnng them; and at the expiration of 
the prescribed time, it was announced to the people 
by the iqputh of St. Vincent Ferricr, that Fcrdi- 
nltod of Castile had ascended tlie throne. I 


* Duke of GfiDdia ditti 
durutt the iDtcrregn^ - llis eon, 
thouf^ not BO objectiodthlf on tlu* 
icore of agf, M>onied to haw a 
worne claiJD, ycl lie lic*tafin* a 
competitor 

t tiiancc Comienlana, in 
Motti lii«pania lllustrata, t ii 
/unta, t 111, f. I — 74 Vincent 

kerner »a.t the most dKtins'ui^bed 
churchman of his tune in Spain 
Ills influence, as one of the nine 
judges, w said to have been very 
lostrumcDtaJ in nrocunag Ui 
crown for I erdmand. Kite others 
the fame way , one the 


count of I’rgel, one* doiilitfulh Ijp- 
tun n the count uf 1 rgi I iirni duke 
Ilf fiaiidta, the ninth dei Imeri to 
Kile /urita, i 111 f 71 . It ^ 
curiuui cmnigh, Out John king of 
Castile n .is altr^^^eilier disr(*garded , 
tliou{;h biB claim was at least aw 
plausible 04 that of Ins uncle her- 
dmand Indet'd upon the |iriiici- 
ples of inherilaiicc to which we are 
accustomed, Louts duke of Cala- 
bria had a prfor nght to kc rdiiiand, 
aduiiiitng the rule which ii was 
necessary fur both of them iu m- 
tabhab, namely, that a riffht of 
BUCceBMon might be transmitted 
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CHAP. I I 9 t||il decision, it is impossible not || suspect 

kbit Ae judges were swayed ntiier by pwtie con 

SPAIN. Jsiderations, than a strict setose of hereditary riglit 

DtU^ifiTVas therefore by no means nniversal l? popula r 

FodioisM ^pecidly in Catal^ia, of which principality th( 

• count ofT^gel^was h native; and perhaps tin 

great rejiellion of the Catalans fifty years after 

whrds roav be traced to the disaffection which Ai: 

*■ « 

breach, as they thought, of the lawful successiot 
had excited. Ferdinand however was well re 
ceiveddn Aragon. The cortes generously recom 
mended the dbunt of Urgel to his favour, on ac 
count of the great expenses he had incurred in 
prosecuting lus claim. But Urgel did not wait 
the effect of this recommendation. Unwisely 
attempting a rebellion with wry inadequate 
means, he lost lus estates, and was thrown fdir life 
into prison. Ferdinand's succe.ssor was his son 
AiroDui Alfonso V. more distiBgiiished in fhe history of 
14l() Italy than of Spam. For all the latter, years of 
life, he neyr quitted the kingdom that he had 
acquired bv his arms: and, emdNiited by the deli- 
cious air of Naples, entrusted Ae government of 
his patrimonial territories to the icare of a brother 
.lohnii .jn hfif, John II., upon whom they devolved 
14.)8 (jy jjjo (ifath of Alfonso without lB|itimate pro- 
geny, had been engaged during iq(t>youth in the 
turbulent revolutions of Castile, as the head of a 
strong party that opposed die domination of 

ihfMigh females, which females ftnead in the preceding age hf 
oouM n«t peraoMlly enm. 1^is» Edwaid III. as the foundation of 
ae IS veil kaavn^ had mco datm to the crown of Fiance. 
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*Alvaro ^|fcjbMPa. By marriafe with the of chap. 
Navtfrp^e was ea^eii, accordii^ to,the usage 
of those times, to assttme the title of kiag, an^ spun. 
•dmiffiitretion of government durinig her li!3^T33b 
But his ambitious retention oi^ power sti^ longer 
produced events which are the chief stain on his • 
memory, (’harles prince of Mana wai^ by the 
constitution of Navarre, entitled to succeed Ais 
mother. She had requested him in her testament 1442 
not to assume the government without his fathef's 
consent. That consent was always wvthhcld. 

The prince raised w'hat wc ought nht to call a re- 
bellion; but was made prisoner, ami remained for 
some time in captivity. .John's ill disposition to- 
ward.s his son was exasperated by a step-mother, 
who scarcely disguised her intention vf placing 
lierbwn child on the throne of Aragon at the ex- 
pense of the eldcst-bom. After a life of {icrpetual 
oppression, chictly passed in exile or captivity, the 
prince qf Viana died in Catalonia, atamoinqnt - 
when that province was in open insurrection up^ 
his aecount. Ihpugli it hardly seems that the I4GI 
Cabdans had more general provocations, they 
persevered for more than ten years with inveterate 
obstinacy in their rebellion; oy/ring the sove- 
reignty a prinre of Portugal, and after- 

w'ards to Si{|glier duke of .Anjou, who was des- 
tined to pass his life in unsuceessful com|>etition 
for kingdomai The king of Aragon behaved with 
great clemency towards these insurgents on their 
final submission. 

It is consonant to the princi{de of this work, 
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ovef the common details of history, 
the reader's intention more fuSjhn 
s f AiN. s ubjects of philosophical inipiiry. Perhaps in no 
TKlropean jnonarchy, except otfr own, wM.the 
fqrm ^ gowriijgiMjpt more interesting th^-in 
Aragon, as a fortunate temperament of law and 
Ongittdiy t jastice .With the ^oysJ, autluirity. So far as any 
•iiitoMTiqr.|triGig*can be pronounced of its earlier period 

fore tlij^capturc of Saragosa in H 1§, it was a 
ktnd of regal ariiJpcragy, where a small number 
of jwwerful barons elected their sovereign on 
every vacancy, though, as usual in other countries, 
out of one family; and considered him as little 
PriwV,.. . more than the chief of their confederacy.* These 

of tbe ncoi*> *' 

hombmor werc the.iici^shoinbres or baron*, tlie first order of 
the state.* ^|T^t)q g the, the kings of Aragon, in 
Hiib.sequent times, as»thcy extended tlieir dbmi- 
nions, B|inrpA thp pufgqprpd tcrntQjiyJip grants of 
h onours on a feu dal tenure.! For this system was 
f^y established m the kingdom of Aragon. A 
^as wc read in Vitalis, b^op of 
Htwsca, about the middle of the thirteenth cen- 



* AKbnioin romniamed, that 
tramnn \\unted U)Vhnir Imrk 
old timt's, quando havidXN) cl reyno 
Uotoi rc)e* (omu rtooi honion*ii. 
Vianciti ommrnttina, p 787. The 
form of^lfction, ^unpo*ird to have 
bectn ufcd by ihp>e hohl baroin, m 
well known “ V\f who arc w 
food jou. rliuHc >ou for our 
King and lord, provided that yon 
obaorre our lawi and priTilegf^, 
and if not, iK)t ” But ( do not 
noeb belwm the antbcoticiqf of 
this fm of woftb. SaeRohmi* 


('barh's \ol i note 31 
Ji iH, liowe\rr, lurticieiitly agree 
ahle to tlip spirit nf the old fj^overn* 
ment 

t ncos hombrett, por loi 
feudo^ qub tenigp del rey, enn 
uhligadiM de sefniral rev, m yta 
en prnona i la guerra, y rc^tdiren 
i lia trf9 meiiM .<n cadaun aio. 
/uma, t. I. M. 43. (Saragofi, 
1610.) A bef wu ufuatly railed 
m ATtfoii IB hoooor, qua eaCu- 
litla Hamavan lierra, y rn el nnn- 
^ifbdo de CaUluaa kuio. fol. 46 
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tiuy,* iBi»t hold of the kinrte honour oLburonVf CH* p 

than tiugfitsi 

and he was btand to distnbutc amonfi; hij bpaI k. 

in military fiefii. Once in the year Tie* f 
odpit be summoned with his jeudataries^p seo'e | 
the sovereign for two months (Zurita says three'' H 
and he was to attend the ro^I court, oc gcnefal 
assembly, as a counsellor, wh^ver called up&n, 
assisting in its judicial as well as deliberative 
business. In tlie towns md vil^ges of his barofiy 
hi mi ght appoint bailiffs to administer justice, 
a nd receive penalties ; but the higher criminal 
jurisdiction seems to have been resened to the 
crown. According to Vitahs, the king could divest 
these ricoshombris of their lionours at pleasure, 
after V Inch they fell into the class of niesiiadnries, 
or fterc tenants in chief. "But if this were con- 
stitutional in the reign of James 1 ., i*hich Blancas 
denies, it was not long permitted by that high- 
spirited pnbitver^y. By the (ieii eral Priv ilege or 
Charter o0p}!;i,. u’S. 't is declarcd'jSwTno barony 
can hg taken away without a just cause and legal 
sentance of the justiciary and council of baruns.'t 
And the same protection wa.s e.xtended to the 
vassals of the ncosboniba-s. 

Below these su))erior nobles were the mesnada- 


* I do not kaom frbothfr tbii 
wofk of Viiibs pnnit^d . 

but Ibere m Uiigc otUicU from it 
ra fiUncai’i hiitoiy, and ibo in 
Dn VBidar Uit wofda Inftn- 

VOL. JI. 


na, Me^tdanui, &r S^wal 
illu6tntiomi of ihf^ miliur)' te- 
nurei may be found m die l-ueroi 
de Ari||On, specially lib 7 
t Bimcx Coma. p. 730. 
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citAP. i^es. cogespooding to our mere tenants in cluef, 
holding est^ites not baronial immediately from 1i|| 


j holding estjites 


immediately ; 


spxiir. { crown ; and the military vassals of the high nohi- 


1 


IT^, the knights and infanzones; a word which 
may Ifie gendered by gentlemen. These had 
siderabfe pnvileges in* that aristocratic govern- 
ment ; they were exempted from all taxes, they 
cohld only be tried by the royal judges for any 
crime, and offences committed against them were 
, punished with additional seventy* The ignoble 
RnrgMMi classes .were, as in other countries, the burgesses 
•Miry!* V)f towns, and the villeins or peasantry. The 
^asantry seem to have been subject to territorial 
servitude, as in France and England. Vitalis 
says, that some villeins were originally so unpro- 
tected, tlMt, as he expresses it, they luigiit be 
divided into |)icces the sword among the .lOns 
of their masters ; till they were provoked to an 
insurrection, which ended m establishing certain 


^pulations, wlienee they obtaijj^ed the denoiniiia- 
^11 of vUkin s <li - 

Libmmof Though from tTie Iwelftli eeiUury tlie principle 
oNicrcditary su^cstaou to the throne suporseded, 
**“'*• in Aragon as well as (’ustilc, the original right 
of ehusing a sovereign within the royal family, 
it was still founded upon one more sacred and 
rundamental, that of compact. No king of Ara- 
gon VI as entitled to assume that name, until he 
had taken a coronation oath, administered by 


* Biitii(.i ('omm p 


t p.729. 
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the justiciary at SaragoMu to observe Ian's chai' 
ihd liberties of the realm.* Alfonso ly., in 
bein^ in France at the time of his father's death* srAtN. 
named himself kin^jr in addressinsf th^ states, wffo 
immediate) V remonstrated oi^ this’ preinj^ture as- 
sumption oi his title, and *obtamed an apulo^v-i" 

Thus too Alartiii, liiiMiisj been called to the croivn 
uf Arairoii liv the eurtes, in 13!)3, was speciiflly 
required n«i lo exercise any authority before his 
coronation.! 

Blaiu iis (|ii()tes a nolde passaj>c from fclie act.s 
of eortes in 1431, “ W’e have alti-a\s lieaid of 
old time, and it is found h\ e>#]H-nenec, that, 
seeing the great barrenness of this land, and the 
|K»verty of the rf'ealni, if it were not lor the 
liberties thereof, the folk would go hwue to li\e 
and* abide in » ther reakns, and lands more 
fruitful. Tills liiali sjnrii of fn'edom had long 
animated the Arayoiiese , After seieral contests 


• Ziiriij, An 'l('s ill I 

i fol 104 t 111 fol, 7u 
t DiJiii J‘ ( Kitiin oi»l TImn 
arkno«l(*dc(*rl, at ihe lanic tim< , 
that U was tltitr natural lonl, anrl 
cntiileil to rtiKii a« lifir lo 

liw father — so otldly w**re tin l*e- 
n ilitar)' and t Um tnt titii ^ jii'iilil' d 
idi'tUiiT Zunlii, t, I tul. 10 ( 

1 /urita, t.ii fol. 42 1 
^ Sietopre havemnt <i\do dt zir 
a&ttKttment, h se irolw fior rs|>e- 
nenns, que ittendidj li ^rdiid 
atenlidjid dc aqucftu tierra, « 
fimbreza de aquMte regno, si non 
fues por lis hbertjules de aqut 1, v 
ynan a bivir, y habitar las grates 


.1 (iMii-, ri ,'no , I ti! rr.is injs fnili- 
« r.ts I 7 il Arj?on w.i-*, in 
,1 ii.itriii .iijJ ill- 

'nil* fciri*H lun fimW 
til 1.11 U» ( .!> lidllM fur llld|a ^, •Hill 

iiiiliidwrri littii iti)i' If) ni iinlAin 
Jilt* warHaif 
riiirJ\ 111 S.trdiiiia, .trni of Al- 

f in^o \ aiilitMiioa Jiid Naples, 

their |»eo|iIc i 
h<'.trlMax luting betn jm|invf| 
iti 14U4, It w found tliiii thi*rr 
Hrrt hou«<*s iii \ragon, 

vvliich, according to most < aIcuU- 
timts, Mill not gisovnucii iixire than 
2(K),U(Mi ii.haliiUnts In *42^ a 
eimilar tax being laid ou. it H said 
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ciiAP. with^h^ crown in the reign of James I., not to. go 
, baclc to earlier times, they compelled Peter IIS 4 p 


srtiiN. to grant a law, called the General Prjvjlege, 


. — . Magna ^'harta of Aragon, and perhaps a mre 

j nriieg* of Jiberty thaj^r 

lea'mst 


(leucri 

I’nril 

1283. 


Dwn. It contains a Series of provisions ag^finst 
aAitrary tallages, spoliations of property, secret 
pibccss after the manner of the Imiuisitirin in 
criminal charges, sentences of the justiciary with- 
Dtft assent of the cortes, appointment of foreigners 

f ir Jew# to judicial othccs, trials of accused persons 
11 places bcvAul the kingdom, the use of torture, 
except 111 changes of falsifying the com, and the 
rbrilicry of judges. These are claimed as the 
ancient liberties of their coui^ry. “ Absolute 
power viiKTo imperio c niixto , it is declared, 
never was the constitution of Aragon, noV of 
Valciu'ia, nor yet of Uib.igoi^-a, nor shall there 
1)0 111 time to come anv iiiiiovation made; but 
only the law, custom, and |)ii\ilcgc which has 
* been ancicntlv used in the afoicsaid kingdoms."* 
Prmirp of Till' Concessions extolled l)\ oui ancestors fnim 
•lolm, lleiirv ill,, and Kdward I., wote .secured 
by tlic onl\ guarantee those times could aflbrd, 
die determination of the barons to enforce them 
by lunied confederacies. These*, however, were 
*ormed according to emergencies, and, c.\cept in 


ruMii 


tat (lit> nwnihfr of houses at present ktween 800,000 and 

uniniHhfd in («n«f(|ufnrr of war. 700JDW mhihiUnti 

unia, { III fol IHo It contain^ • Twrw de Angon, fol. 9 

/unta, t I fbl. 365. 
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femous commission of twenty-five con^mtors chap 
^'M agna Charta, in the last year of John, 
certainly unwarranted by law. But the Arajjoncie spa!n. 
esj^lislmd a pqgitiic rjghj. of inain|ainm|; tfi^r 
fflroes b y armg, This w^ contained in the 
ft^e^ of Union granted^bj Alfonso III. in* 

m after a violent conflict with his subjects ; 
hich was afterwards so comjdetely atw- 


lished and even eradicated from the records of the 
kingdom, that its precise words have never bA n 
recovered.* According to Zunta, it consisted of 
two ar ticles : first, that in the case of the king's 
proceeding forcibly against any member of the I 
union wTthout jircMoiis sentence of the justiciary, 
the rest sliould 1 j# absolved from their allegiance ; 
secondly, that he should hold cortes everj year in 
SaAgosa.t During the tww suhseijuent reigns of ' 
.lames II. and Alfonso IV. little pretence seems to 
have been given for the. exercise of this right. 

But dis'^'iisions breaking out under Peter IV., in 
^^47, rather on aceouiit of his attempt to settle' 
the crown upon Ins daughter, than of an\ sjiccific 
public grievances, the nobles had recourse to the 
Union, that last voice, .says Blancas, of an almost h^oj, 
expiring state, full of weight and dignity, to 
chastise the presumption of kings.| They assem- 


* nUncaA t}iat br bntl di*** 
covered a copy of Ihe Pn^iiegc of 

I'nion in the archiTea of tiic of 
Tarragona, and would gUdh hitvc 

publubed It, but for his deferroct' 
to the wisdom of former hkcs, 
which bad studiously eodeavoured 


to (If alt rccoUi'f tion of (hat 
(Jdiiuerouf law p. 002 
t t I fol. i22. 

* I’nscam illam I lunrii^. (|uaii 
monenti« roijHiblini fstnmara to- 
rero, aurloriUtH ii granutis ple- 
nam, irgum loioleniir aperfum 
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C»AP. bled et^aragosa, and used a remarkable seal jbr 
< all their public instruments; an (mgra?ing Mm 
SPAIN, which may be seen in the historian I have just 
quoted. It Represents the king sitting 
throne, with the confederates kneeling in 
•pliant attitude around) to denote their loyalty, 
arid umyillingness to offend. But in the back- 
gr6und tents and lines of spears are discovered, 
as a hint of their ability and resolution to defend 
thtnisolves. The legend is Sisrillum Unionis Ara- 
goniiin.* This respectful demeanour towards a 
soi'iTeign against whom they were u'aging war, 
reminds us of the language held out by our Long 
Parliament, before the Presbyterian yiarty was 
overthrown. .And althoiigli itdias been lightly 
censiiied ns inconsistent and hypocritical, this 
tone is the safest thatsneii can adopt, who, deem- 
ing themsehes under the necessity of withstand- 
ing the reigning monarch, are anxious to avoid a 
clpinge of dynasty, or subiersion of their consti- 
tution. These confederates were defeated by tlic 
king at Epila in L34|< -* But his prudence and the 
remaining strength of his opponents inducing him 


VHidirfiii (KiUirunt, suinmu ac 
Miikriil.li I ])iiiiururn omnium con- 
smtiono p li i<Tmarkablf» 
tfii! viiih stroiit; Kuii^uagc should 
h.iw luTH loU'ratid under lliilin 
LI 

* /uriUi oliRuni's UwU ihc Lmt- 
tlc (d 1 piln the loMl foughl in 
dtruiuf of iitiMit itlH r(\, for which 
il wa^ held lawtol o1 old to take 
up arms, and r* ^ist the kini;, hy 
virtue of the Prirdf^i of I nioii 
1 or the aulhonlv ot the juiticrory 


lieiuif a(\erwanl!) eitabliihad, the 
former ronti ntions and wan came 
to nn end ,* means beiD{( fotnid to 
put till' weak on a 1ml with the 
{Powerful, in which consists the 
peace and traDtjuiUity of ail states ; 
and from thence the name of 
I'nion wan, b) common conaoit, 
prosenbed. t u. fol 226 Blan- 
cas als«) remarks, Uiat nothinft 
could have turned out more ad- 
▼anta^is to the Aragonese, than 
tbcir ill fortune at Kpila. 
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tojpursue a moderate course, there ensued a^oie cua f. 
li^tiraate and permanent balance of tlie fon-, 
stitution from this ^ctory of the royalists. Thfi sp.vn. 
(Rnj^e of Union wa.s abrogated, Peter tiimself Jjnv*** 
c9rag to pieces with his swotd * * thc original aUi^. 
instrument. But ijL.rctufn many excellent 
for the security of the subject were enac^ :• uid 
their^preservation was entrusted to the grea^st 
officer of the kingdom, tlfe justiciary, whose 
authority and pre-eminence may in a great degree 
be dated from this periotl.l That w'atijifulne.ss 
over public liberty, which originaHy liclonged to 
the aristocracy of ricos hombre.s^ ahvays ajit to' 
thwart the crown, or to op|)ress the people, and 
which wa.s after^’anhs maintained by the danger- 
ous privilege of union, became the duty of a civil 
mafjristrate, accustomed to It'gal rules, and resjxm- 
sible for his actions, whose* office and functions 
are the most pleasing feature in the eoiistitutional 
history pf Aragon. 

The juhtiza «r justiciary of Aragon ha.s been oac of 
treated by some writers a.s a sort of anomalous 
magutcate, created originally'as an intennediatc 
pow'cr betwTcn the king and people, to watdh over 
t&e.^xercwe of royal authurtty. But 1 do not par- 
ccive that his functions were, in any essential 
respect, different from those of the chief jiistiie . 
of England, divided, from the time of Edward I., 
among the judges of the King's Bench. We 


* Fuerot de Aragon l.)c ns, t niaric ( omin p 671 dll 

quir Doubuiui rex £l. 14. t\ alibi Zuriu, \ ii. fol 22^ 

paaauD. 
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shouU undervalue our own constitution by 8up> 
posing thaj there did not reside in that court as 
perfect an authority to redress the subject’s in- 
juries,^ was possessed by the Aragonese magis- 
trate. In the firactical exercise, indeed, of ^ 
•power, there was an abundant difference. Our 
Eaglish judges, more timid and pliant, left to the 
reiiionstranccs of parliament that redress of griev- 
ance.s which very frequently lay within the sphere 
of‘ their jurisdiction. There is, I believe, no 
recorded in.stance of a habeas corpus granted in 
iuiy case of ilK'gal imprisonment by the crown or 
Its officers during the continuance of the Planta- 
genet dynasty. Wc shall sjieedily take notice of 
a \ery different conduct m Aragjm. 

The office of justiciary, whatever conjectural 
aiiti(|uity some have assigned to it, is not to- be 
traced bevond the capture of Saragosa in 1118, 
when the .senes of magistrates commences.* But 
for a great lengtii of time they do not appear to 
have been jiarticularly impi.rtant; the judicial 

E iithority residing in the council of neo.shombres, 
ihose suffrages the justiciary collected, in order 
I) prbnouiice their sentence rather than his own. 
A» passage in Vitalis, bi-shop of Huesca, whom 1 
have already mentioned, shews this to have been 
tile practice duiing the reign of James I.f Gra- 

• Hiaocv I'oiomrni p 038 jurudictioo* of the ncoshombres. 
t Iti p> /iinu indeed t i. fol. 103. But jf 1 do not 
rrfiri ibv pnsrnii' inisuadmUnd the meaning of 

niqicF to an oarher namt K, \ italn, his to be 

(he k'lgn of I'^tr Jl , wIki took bc^uod di&puU>. fiy the (ieneral 
Hway a gr»( pari of the local IViirilege of I38J, the justicitf; 



DURING THE MIDDLE AGLS. 


73 


’dually, as notiimR of liberty became more (^finite, ciia4» 
and ‘laws more numerous, the revereupe paiJ to 
their permanent interpreter »jrew stroiift-r; and* spain. 
there jras fortunately a succession of jirudout afl8 ‘ 
jualS^ men in that high office^ through whom it 
acquired dignity and stable'influence. Soon after • 
the accession of Jamas 11., on some dii^ensioRK 
arising between the king and his barons, he call^d 
in tlie justiciary as a nii'diator, whose sentence, 
says Blancas, all obeyed.* At a subsequent time 
in the same reign, the military orders, pn'kndtng 
that some of their privileges were \folated, raised 
a confederacy or union against tin* king. James 
oftered to refer the dispute to the |(isticiary, 
Ximencs Salanov%, a man of eminent legal know- 
ledge. The knights resisted Ins jorisdu'lion, 
alledging the ipiestion to •be of spiritual cog- 
nizance. He decided it howe\er against them in 
full Cortes at Saragosa, anqulled their league, and 
sentenccjl the leaders to punishment.t It was 
adjudged also that no appeal could he to the 
spiritual court from a .sentence of the justiciary 
jMUJsed with assent of the cortes. James IT. Is 
said to have freijuently -sued his subjects ih the 
justiciary’s court, to shew' his regard for legal 
measures; and during the reign of this good 

was to adviie with ihe ricoOioni- uf thf rorin somhi to rfiidiTtliiv 
brc<, 10 all whrw llir kinjs in a riiiure of a U^islatiH, miIki 
wu a party against of hn Mil>> tbjri a juditiil prorttilinfc : but 

jeotf /urita, f, 381. aho it dilbcuh to prououtui alniut 

f, 100. A lraii*>a( i«on vj rr-niuli in tintr, 

• p MS. and in n Inrfign cftiintn.ihc na- 

f ZuriU, t I. f. 401 ; t. 11 f dve hittonana wnting rathrr con- 
34. Bouk. p. 666. Tbf aasent ewiy 
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CJiAp/ princ^ its authority became more established.*' 
Yet it w£^s not perhaps looked upon as fully equal 
SPAIN, to maintain public liberty against the crown, till, 
' ' in the coitus of 1 34ft, after the Privilege of Union 

was for ever abolished, such laws were enacted, 
and such authority ^ven to the justiciary, as 
proved eventually a more adequate barrier against 
o|>pres.sion, than any other country could boast. 
All the royal as well as territorial judges were 
bound to apply for his opinion in ca.se of legal 
dirticulties arising in tlicir courts, which he was to 
certify within' eight days. By subsequent statutes 
•of the same reign, it was made penal for any one 
[to obtain letters from the king, iiujieding the exe- 
cution of the justizA s jiroceszy and they were 
declared null. Inferior courts were forbidden to 
proceed m any business after his prohibition.t 
Many other laws might lie cited, corroborating 
the authority of the great niagi.strate ; but there 
are two parts of his remedial jurisdiction, which 
deserve special notice. 

These are the processes ofjurisfirma, or firma 
del derecho, and uJ [ , jaqin ifgi>tation. The fonner 
lioars some analogy to the writs of pone and 
teriwran in England, through which the Court of 
King s Bench exerci.'»es its right of withdrawing 
‘a .Milt fioin the jurisdiction of inferior tribunals. 

* Rianr. |> tirn Jamn duhiu non craasis (A.D. 1348.) 
quirad thf Mrnaniv td Ju^t, el Jus- Quod impetrans, (1372,) lie. Zu- 
(KKTO, h} hitfair ilvthnK? (o^anl*i nU, t. it fbl. 329* Bianc. p 071 
hi> Kul^ocU. /urita, \ II ibl H2 aod B1 1 
t I uenNi dc Aragon . (Juod m 
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•Bat the Aragones e jurisj&rma was of morttemen- cuvi. 
give operation. Its obje ct was not only to hr in gj. J^ *^ . 
a cause commenced in an inferior court before thel spaw. 
justiciary, but to prevent or inhibit |my nroc(5S.s' 
from issuing against tlic person wlio applied for 
its benefit, or any molestation from being offered , 
to him ; so that, as Blancas expresses it, ^heii we' 
have entered into a recognizance (firnu'' ct graiifcr 
asseveremus) before the justiciary of Aragon to 
abide the decision of law, our fortunes shall be 
protected By the iiiter|M)Kilion of his pnihtbition, 
from the intolerable iiii(|uity of theVtnal pidges.* 

The process, termed afforded as 

ample security for personal liberty as that of 
jmsfirma did foj property. “To mam/cst any 
one," .says the writer .so often (jiiotc*!, “ is to 
wre^t him from the hands of»tlie royal otfieers, that 
he may not suffer any illegal iioleiiee; not that 
he IS set at liberty by this process, because the 
merits o^ his case are .still to be imjiiired into ; but 
because he is now detained publicly, instead of 
being as it were concealed, and the charge against 
him is investigated, not suddenly or with pa-ssion, 
but in calmness and according to law, therefore 
this is called manifestation. The power of tins 

• 

• p 751 Fueros dr Aragon, ni»«iliir. S^hI (juod dfiiircjrt 
f 137. manifesto t<*nvatur, tjuasi auMii 

t I'vtt apud nOH manireturf', (rlniu^ otliiisnvt , dr- 

reniD iubito aniDcrr, atque i reKiii ,indr ni de ip^iu4 <ul|ifi, non irn- 
minibus extorquere, ne qua ijini pctu ei mm fumr^, wl v^Jalis 
mirt JUS via infrritar Non pronut animit, pt juiia ennttitu- 
qutid tube rm judicio librretur , Us judican K* toauicm, 
uihUoDums tamrn, ut loquimur, quod hiijusmodi judirium mint- 
de meritu ciuau ad pleuum cog- deprehmsMin, omubui jam 
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CHAP, wrifc (jj I may apply our term) was such, as he* 
els'ewher^ asserts, that it would rescue a mau 

SPAIN. 


patere d^beat, Alftnifcstationis sibi 
Domen ampuit p 

Ipsius MatufestaLiunis 
tarn sohda c^t ct mpentma, ut 
hqpiini jam collum in laqucuin iii- 
scrcnti Illiui enim 

prdl^idio, damnatus, dum per Ic 
f^es licft, quasi c\ptTiMi(]i jurii 
Urotifi, de nianihus |udirnm ron- 
fp^ini pxtoruui'tur, el jii carctTem 
dm itiir ad in ledifii'atuin, ibidrm- 
qiie nsseriatur tanidiu, quamdiu 
)iin lie, an lujuiinni^d in ea eaiis.i 
i.utnin furnt, luilic.itiir l*rnp- 
ti riM career luc \ui|^rr lini'Uil, la 
I .in cl dc loH Tnaiiifest.idos iiutiru- 
paliir, p 7M 

I m rns de Arac;(in, fvd CO Dc 
Al.iiiifi -t.ihmiibuspt rsonariim In- 
dept ndeiitU uj tliii hkIii ul niani- 
fcst itidii b\ writ of tlic iii'tlK iar\, 
fhere art s.e\eral slitiiti's in « lie 
I uci(>^ a^'.iirisl ille,;al det< iitmri, 
or iiiiiiM tvx,ir> M\4rit\ tnw.irds 
pi iHtiTh rs ( 1 )(! C ustud m leorum, 
1 1iil ) N<)judi;< could procwl^ 
horrctl) in a (nmiiial prorcss , an 
iiiifispensabli s.iU^iiard Ui piiblie 
IiIkiIn, and one of lie iiin«it tulu- 
tan, as will jh most am lent, pro 

\|s|OIIS III our (OMI COIlstitUllOll 

{Dr jiiduiis ) Torture wis ilm- 
Imlietl, ■( \i cpt 111 t.iM's of ccMUiii'.; 
hU^t iiiom j, and (litii iiiil> in re- 
sted of V 1 ,'abonds (DtiiLT.ll 
I’roibv of I'JMJ j 

/unta Ims (xiilaiiicd the two 
^rotcsxen ol iiinshriiia and maiii- 
fcsiatioii so pi ispit iiousily, Uiftt, 
as tlie Hubj-ci is \ir) iuiere»lin« 
aud raiber out td the coniinuo 
wax, 1 »hall IkuIi iiuntf and trans- 
Ihie the passa^^e C'on hrmar de 
dercclio, que es dar cautuin a 
estar a juMici.!, sc contedin liu> 
rax inliibiioms por rl jiMticit de 
Arajion, para que no |Hiedau >cr 


preios, ni pneados, ni despojados 
de bu possessios. hasia que judi- 
cralmente se conozca, y docUre 
snhre la pretension, y jnsticia de 
las partes, y parczca por processo 
le^itinio, que be deve revocar la 
tal inhibition. F.sta fuf^ la sapre- 
ma \ principal autoridad del Jus- 
ticM de Ardf'on desde que exte 
iiiJi;istrado tiivo orifren, > lo que 
llama manifestation, pnrque assi 
como la hrma de derecho por pri- 
\ ill ^'10 i:(ntraldol rejiio impide, 
qup no jiuede Timinmo ser preso, o 
a^raxiado contra razun y jusiieia, 
do la iiiisin.i Miaiii la ii inanifesta- 
fion, c|ii( es otro pnvile^io, y re- 
niedia inii> piinc ip.il, tiene fiicTcik, 
(in.indo blifUTio t s prexn bin prece- 
der pioresso livnliino, u quaudu lo 
jirtinbn de bi'dio sin orden de 
justicia, X eii esti»s casox <olo el 
.lusliLi.1 dc Ara^'oii, qu.iiido se 
tiem rccnrso .xl el, *-0 interpone, 
niaiiiicbtaiido il preso, qne cs to- 
inarlo a mi inaiio, de poder de 
fpinlt|iiier.i juez. aniiryie scm el mas 
biipreino , \ es oLili,:.ido el dnsti- 
(II d( \nt,on, \ sus liii^.irtenicn- 
tes de pniMer la nuuiiieslacioii en 
1 1 niisiiiii Histaiili , quo les es pc- 
dida Mil preredi r iiifonnacion ; y 
basta (|Uc se pula por quilr|uiere 
|MiM»ni ipie bi dii^a procuradur 
d( 1 que (juicre our In leni^do por 
manifesto t ii ful JKo I'pon 
a Anna de derecho, which is to 
>;iv(> security for abiding the de- 
cision of law, tin Justiciary of 
.A raison issues letters inhibiting all 
persons to arrest the part), or de- 
jmsc him of his (Kisseasion, until 
the matter bhatl be judicially iiv- 
ciuired into, and jt ahall appear 
that such ittbibiUM ought lo be 
rcroLed. Thii prorcts, and that 
which i> rallitl inaniimirtioo have 
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* whose neck was in the halter. A particular p^si>n c ii 
was allotted to those detained for trial under fliis 


process. si’.viE. 

Several proofs that such admirable jiro^isu/ns VjmoW 
did not remain a dead letter in the law of Aragon, 
appear in the two histonanf!, l^lancas and Zuiita, 
whose noble attachment to liberties, of which they 
had either witnessed, or mi"ht fort'tell the extinc- 
tion, continually displays itself. 1 cannot help 
illustrating this subject by two remarkable m- 
stances. The heir aj>paicnt of the king^lom of 
.Vragon had a con.stitutional righf to tlic Ik'u- 
tenanev, or regency, during the soi efcign'sab'.cncc 
from the realm. The title and othcc indeed wcic 
permanent, thou|j|li the iiinction'> must ol ctuirsc 
have been superseded during the personal exercise 
of rftyal authority. Hut asmeither (’atalonia not 
Valencia, which often demanded the king s pic- 
sence, were considered as^ parts ot the kingdom, 
there w^re prettj fie([uent octasions lor this 
anticipated reign of the eldest prince. Such a re- 
gulation was not likely todiramish the mutual and 
almost iiKwitable jealousies between kings and 


I 


been Uie ctmf of the justi- tour>.t h lo.l in liiiu, ml.r|«WMtw 

mry, e»cr Mtici thi rominunc- mmijtttiiii; lln' imimui itrrr»l<?i, 

neni of ihai magistracy .^ml .n 'bai n, by uIiiiik iimi into own 

ihe firma tie dencho b> ibr sn't" Iwnds, <,iit i.f ilit [lowtr of anv 

nl pnvilegp of ihi- risilm viurn judRi, hnweter IiikIi in aiitbonty'. 

erery man from bfinp .irrisKil nr and lhi< maiiifetUlion ib.- jurtin- 

moletted against rrason and jns- try or his deputies in his ub*. me. 

bee, so tlie manifestation, wlmh an liound to issue at the yme 

11 Wtolher principAl pnO rfmcdijl imlJn! il ii d»’fD*nflfn fKtmiul 

ngbta ukcf place when au\ onf furllitr iiMimry , and H mi) he 

u aohitlly iMtcd mtliout li«ful demwMJcJ hj any one uHoxiiiy 

pidtPtt. and ID iuch caies only of the fjrty hHiumuy to W mt- 

the Juaticitryof Aragon, when re nifesled ** 
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‘ C Ji A p. the^h^ apparent, which have so often disturbed* 
th6 tran(^uiliity of a court and a nation. Peter 
SPAIN, f IV. removed his eldest son, afterwards Johnl., 

^ ftom the lieutenancy of the kingdom. The prince 
entered into d lirma del derecho before the jus- 
ticiary, Dominic de Cbrda, who, pronouncing in 
his favour, enjoined the king to replace his son in 
the lieutentancy as the undoubted right of the 
eldest bom. Peter ol)eyed, not only in fact, to 
which, as Blancas observes, the law compelled 
him, bwt with a])parent cheerfulness.* There are 
indeed no private persons, who have so strong an 
interest in maintaining a free constitution and the 
civil liberties of their countrymen, as the members 
of royal families; since none arQ.somiich exposed, 
in absolut/.' governments, to the resentment and 
suspicion of a reigning monarch. 

. lolm who had expenenced the protection of 
law in his weakness, Ijad afterwards occasion to 
find it interpo.sed against his {Kiwer. Thi.s king 
had .sent some citizen g of Saragosa to pri.son witli- 
but form of law. They applied to .liian de Cerda, 
^ jUftticiary, fora manifestation. He issued his 
jwrrithccordingly; nor, says Blancas, could he do 
Wherwise, without being subject to a hea\y fine. 
The king, pretending that the justiciary was 
partial, named one of his own judges, the vice- 
chancellor, as coadjutor. This raised a constitu- 
tional question, whether, on suspicion of partiality, 
a coadjutor to the justiciary could be appointed. 
The king seut a private order to the justiciary not 

^ ZuiiUt, «bi fopnt. Blioru, y C73. 
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proceed to sentence upon this interl^t^ry (miaj'. 
point until he should, receive instructions' in the 
council, to which he was directed to repair. But* spaji*. 
he instantly pronounced sentence in iavour jaf his 
exclusive jurisdiction without a coic^utor. Ho 
then repaired to the palace. Here the i ice- 
chancellor, in a lon^r harangue, enjoined liiiii V> 
sus{)end sentence till he had heanl the dcciMontit' 
the council. Juan de Cerda inswered that, the . 
case being clear, he had already pronounced u|)an| 
it. This produced some e.\|ire.s.>»ion.s of yitgT from 
the Jyng, who began to enter into an argiinn‘nl on 
the merits of the question. But fin; jiistieiai \ an- 
swered that, with all deference to liis niajestj, he 
wa.s bound to defepd his conduct Ix fore the corti-s, 
and not elsewhere. On a subsequent, day, the 
kingk haling drawn the justiciary to Ins country 
palace on pretence of InuUing, renewed the con- 
versation with the a.s^tance ol his all\ the 
vice-chancellor; but no lA^pression was imulejoii 
th&jreuexable- magisUate, Vvhoiii John at lenciji, 
though much pressed by hw. advisers to violent 
courses, d ismissed with . civility. The king was 
probably misled throughout this transaition, vthicb 
I have thought fit to draw from ob.scurity, not 
only in order to illustrate tlie privilege of mani- 
festation, but as exhibiting an instance of judicial 
firmness and integrity, to which, in the fourteenth 
century, no country perhaps in Europe could 
offer a parallel.* 

* Biucc Comniwlw. ubi <upH ZunU relatct 4he itofy, but not » 

folly. 
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*Q!AP. j lipfofe the cortes oM3^ it seems as il the* 
fuSticiary^nripht have displaced at the; king's 
SPAIN, pleasure. From thakjtiniehft^-^>*W. h^ 

' life. But ilTordcr to e\a(le this law, the king 

juitjcJBry u T*-*-*-* I ^ 

Ui^hfe. sometimes exkcted a promise to resign upon re- 
quest. Ximenes Cerdan, the justiciary in 1420, 
having refused to fulfil thi.s engagement, Alfonso V. 
gfive notice to all hi.s .subjects not to obey ^im, 
and notwithstanding the alarm which this en- 
cwachmcnt created, eventually succeeded in cora- 
pelliug; him to quit his office. In 1439, Alfomso 
insisted with t>till greater seventy iqion the execu- 
tion of a promise to resign made by another justi- 
ciary, detaining him in prison until his death. 
But the cortes of 1442 propost^ a law , to which 
the king /eluotantly acceded, that the justiciary 
should not be conipeUable to resign his oftici, on 
account of any previous engagement he might 
have made.^ 

ii!j*of tha" l>»wers, imparted for the 

maKwinie. pu'vcntioii of abiisos, should themselves be abused, 
the lus tieiary w as resp()nsj])le^_iii case ui'aiumjpst 
sej^£Ace, to the extent of the injury inflicted;j' 
^and ^’as also subjected, by a statute of 1390, to a 
(loiirt of inquiry, composed of four jK*rsons chosen 
by the king out of eight named by the cortes; 
whose office appears to have been that of exa- 
mining and reporting to the four estates in cortes, 
by whom he wa.s ultimately to be acquitted or 

* Umiw d« Annn, fol 22 f Fiif iM 4t.Alitillii M 95. 

Tunta, L Sl M. MB. 955 STS 

Bnm Ctateit p. rot. 
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condemned, lixis superintendenrc of Ut^c«rte«,j cii \P* 
however, beinfif thou$«ht dilatory and Ih<^nveuientJ 
a court of aeventeen {xersona appointed in sfaut. 
1461, to hear complaints against th^ jnsUeianv 
Some alterations were afterxvaids niade in this tri- 
bunal.* The justiciary Aras always a knight, 
chosen from the second order of nobiljty, the 
bantns not being liable to [xersonai punishnieXt. 

He administered the coronation-oath to the king, 
and in thecortesof Aragon, the justiciary acted^*' 
a sort of royal commissioner, opening or pnwttguing , 
the assemjily by the king’s directioft. 

No laws could be enacted, or repealed, nor anyinnim oi 
tax imposed without the consent of the estatesLl;! 
duly assembled. !•* Even as early us the reigi. o|''“"‘ 
Peter II., in 120j, that prince having' athjinpled t<T 
iinpftse a general tallage, thcviobilitv and (‘omiiions 
united fttr the preservation of their franchises; 
and the tax was afterward^ granted in part liy the 
cortes.j ,lt may easily lie supposed that the Arp- 
gonese were not behind other nations in statutes 


• H1aiic<i> /tint I t m f 321 
t. IT. f. 101 llirw* n urtilatioij^ 
were ver> acct-i'idble to Uil' n itioii. 
In fed, tlioju-iiza <»f Ammoii lutl 
poisfoied much more unliinitt^ 
powers tbnu itUKht lo bi cnlrusunl 
to any single mairisiniio Tlir 
court of Kings llencb in fjiKlaml, 
baides lU eoDii*iiiiig of fuur < 
oidioate judges, u checked hy the 
nppiUnBt jumdifitJOns of the 
chMuer Chaflto and Hoaw. of 
Lords, tad, i fflt i w ii haportnod) , 
by the nghu of jniitt* 
t SOi^rei noetn, qnw de om- 


iiilius 'il.diii ixlii • s*' r I. 
jnhiri, \iiinve ui'i timhIh, 
<Ji ^riptNi|Ui‘ oriJiiiihu%, ‘It ( ouriy 
(finim '•utfr^giiR, re ipii 

ro,:Tiiid et proniulgalit i ndo {wr 
petuiim lllud nobi4 corD|urjtiim 
u( commnuifl ct pu)j1ir.r Irgcs 
nrqup loUi, iii'quc rog^n jMiwint, 
ni*«i pngs universu^ (lopiilu^ uod 
rocr coroitiis inititulu suuoigA de 
rc ItbeniJB suflTugtuin frmt , idque 
posted qwui rrgii tMeniu cfiin* 
probitur. Umnewt p.r61. 
t2gnt3^ tLlbL9:t. 
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O 
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CHAP, to seftiUQe these privileges, which hpoB the whole 
to have been more respect^ than Jh any 
SPAIN, other monarchy.* The general privilege of 1283 
formed a soft of ground-work for this legislation, 
like the Great Chapter in England. By a clause 
.in this law, cortes were to be held every year at 
Siragosa. But under James II., their time of 
meeting was reduced to once in two years, andHhe 
place was left to the king’s discretioil.f Nor were 
th^ cortes of flagon less vigijant than those of 
Castile^ifr^miag a eight to be consulted in all 
important deliberations of the executive^ower, or 
in remonstratiflg against abuses of government, or 
in superintending the profier expenditure of public 
money.J A variety of provisbns, intended to 


• I'ucros de Ar.if{(}ii (jHod 
MMhU' in Ard^oiuu re'incivt'antnr, 
{.\ I) 1372 ) JV prolnbilionr 
»i4Sdnim. (1398 1 Di' const na- 
timit' (tatnmonii (lUil) 1 liato 
on^V retuarkisl two iiist.iticc's of ar 
liitrary taxation in /unta's liistor), 
wbirli 19 siiif^ularly full of infurma- 
tion , ones in 1 H,}, tshi*n l*i:ier 
]\ colk'CttftI iiionry from various 
Cities, thouitli not without opposi- 
tion, Aid tilt' other a remonstrance 
of the corU's in 1 183 against hea^y 
tkxes. and it is not clear that this 
refers to j;encral iiiuuiborized tax- 
ation Zanu, Ml f 106 and 383. 
iUancas nentions that Alfonso V 
let a tallage upon his towns fbr.tbe 
narriagc of his natural daughters, 
which he miirlit hme dooei had 
they been Itxitimatr; but they a|>- 
pealod to the justiciary '• tnbunal, 
and ibp king needed from his de- 
mand. p. 7Ui. 

Some iiMlaikcea of tynBoical 
(tmduct m tioUuoo of the consti- 


tutional laws occur, as will natu 
rnll\ be supposed, m tlic nmialsnf 
Ziiriia. The execution uf IJernard 
('.ibrtra uinlti PcMer 1\ , t ii f 
3 1C and the seventies inHieted on 
ueen Forcia b) In i son in-law 
oliii 1 , f 3')1 are i^erhaps as 
rein.irh.tble .is any 
t /nnta, 1 . 1 f 42C In general 
the S( .Sion lasted from four to six 
months (hie assembly was pro- 
rogoed from tunc to time, and 
continuid kix )ear!i, from 1448 to 
14.S2, which was complained of ai 
a violation of the law for their 
biennial reiu^al t iv. f 6. 

I The Sicilian war ofl^r Ilf. 
was very unpopular, because it 
had been undertaken without con- 
sent of the barons, contrary to the 
practice of the kingdom; poeqoe 
oingun negocio iidnoempreodtaD, 
liq acoerdo y cona^ ^ aw ricoa- 
horobita. Zorila, t i fol 264. 
The cmlei, he telU us, srere oiually 
divided into two pa]tica,whfgs and 
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secure these parliamentary privileges, anight ci vil cH * p"! 
liberties of the subject, wifi be found ^perscd to . • 

the collection of Arajronese laws,* which nia\ be .si>\w. 
fewurably compared with those of our osvn^ta-* 
tute-book. 

Four estates, or, as tWley were called, arm.s|r,rtet«e 
(brazos), formed the cortes of Aragon; thcjtrelatw, 
‘an(ik.-ommander.s of military orders, who passed tor 
ecclesiastics;! the barons or ricushombres; thcl 
equestrian order orjiifanzones, and the dcjuiUesj"' 
of royal towms.^ The two former had alight ofj 
appearing by proxy. There was noVepresentalion - 
of the iufanzone.s, or lower nobility. But jt mustj 
be remembered that they were not numerous, nor; 
was the kingdom Jarge. Thirty-ti\e are rei konedj 
by Zurita a.s present m the Cortes ofd.’t!).;, and 
thiftj-lhiee III those ol l-W‘2; and as upon both 


lorifs, rsuxa onlin.inainuiti tli\i- 
ilida en (Ins parit s, la una (pic [a ii> 
Ra\A procur.ir il Ihmh tu lo (^el rr}- 
no, y la olfa qin H strMtiotId 

rtfy 1 111 fnl ;:i 

• Futros ) (ih«i rtanr las dii 
rvyiio dc 2 soIh m fnl 

Saregosa, 1GG7 The innsi iro* 
r^rtanl of tluse arc rulli'cted li) 
Blancas, p. 7'tO 

t It IS said 1)} some w nit rs, that 
the rcclcsiastiral arm is as not add- 
ed to the cortes of Aragon till 
about the year 13tXi iful I d» 
not find mention m Zunti of an) 
such constitutional change at that 
time; and the prelates, as «c 
might exfiect from the aiulo^^ of 
ooff countnea, appear as memben 
of the Dihonll council long Wore 
Queen PlttroaiU«»k IH2, sem- 
moned a los peHidoa* riemhoni- 
brrA, j cmDcros, y ptontradom 


di’ I.IH (liiiich'S y iiIIh, jpic |p 
f inlasMiii a i orti s gem r ilcs i u li 
I Hid ad dc fliiiNia Ziinta, t i 
ftti 71 •so in itic I dries ol 
ami on olht r o(( dMorn 
{ i*opii1ir ri picsf iti iiidii nns 
iiiurt am lent iii Vracon liiati in 
an) other nini. m h) I Ik di |uilic« 
of fdu 115 appear in iln (g^^s of 
1 1 11, I** liohr rlMin h c. remarked 
frtini /iiriu Ili'>i <if ( hirles 
note .1 1 And (his < annot well ne 
(alltd in rjudition, or tituled as an 
anomaly . for we find (hem mi il 
lioncd in 1142, (the panuge rileu 
in the Ust note,) and again in 1 1 01. 
sflum ZuriU enumeratis many of 
ihi'ir names fol 71 llicioiUtu* 
itori of concfjois, or corporate dis- 
tnrtH uinler a pretiding lovin, prv- 
railed in .\jagou ai it dkl in 
(Milk 


(. 'J 
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i/ovprn- 
HH'nl of \ d 
Iriu la tnd 
Cdtdlunm. 


occ^oifk an oath of fealty to a new monarch was ' 
^ be taken, I presume that nearly all the i^lity 
of the kingdom were present.* The ri^oshomhres 
do nofrHeen\ to have exceeded twelve or fourteen 
in number. The fcclesiastical estate was not 
much, if at all, more numerous, A few principal 
to^ns alone sent deputies to the cortes; but their 
representation was^very full; eight or ten, and 
sometimes more, sat for Saragosa, *and no town 
appears to have had less than four representatives. 
During* the interval of the cortes a permanent 
commission, varying a good deal as to numbers, 
but chosen out'of the four estates, was empowered 
to sit with very considerable authority, receiving 
and managing the public rcieniK, and protecting 
the justiciUry in his fiinctions.t 

Tlie kingdom of Tglen^i, and principality of 
annexed to Aragon, t hie 
one Jus... conqiiest, the. other liy marnagFT were 
always kept distinct from it in their I'lu s and 
ginernment. Eac h had cortes . c oin | )o^‘d o f 
thflattj wtates . for the division of the nolnlity intoi 
two orders did not exist fn either countrv. The! 

I * 

Catalans were tenacious of their ancient usages, 
and averse to ineorporation with any other jieople 
of .^pain. Their national character was high^spi* 
rited and independent; in no part of the peninsula 
did the territorial aristocracy retain, or at lea.st pre- 
tend to such extensive privilege8,Tand the citizens 

*ZnnU,t.ii f 430.;! iii.f.76. J ZwMs, l.it.f.SII0 Tlir fil- 

t iiiancir, p- TSS. Zanlii t. m Iciuigt ^ ikr pea.Antiy in nom. 
f 7$ ; f. 1B3. tlibi. pirts of C'at.4lonia «w my 
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were justly proud of wealth acquired by iidtstry, ciui* 
and>«^renown atchieved by valour. ^ the arces- 
sioD of Ferdinand I. which they had not niudide- staln. 
sired, the Catalans obliged him to swe^r tliruc times* 
successively to maintain thjir Itbcrtics, before 
they would take the reciprocal oath of allegiance.* 

For Valencia it seems to have been a politic desfei 
of James the Conqueror to' e.stablis|i a cortaptutiuii 
nearly analogous to that of Aragon, but m ith such 
limitations as he should impose, taking care that 
the nobles of the two kingdoms should noWacqmre 
strength by muon. In the reigns* of Peter ill. 
and Alfonso III., one of the principal objects con- 
tended for by the barons of Aragon was the esta- 
blishment of theif own laws in Valencia ; to u hicli 
the king never acccded.1 They peninttcd how- 
ever the possessions of tlu.» natives of Aragon in 
the latter kingdom to be governed by the law of 
Aragon.j; These- three .suites, Aragon, Valent la, 
and CuUilonia were ju-rpetiially united by a la\\’ of 
Alfonso III. ; and every king on ,liis aeeessioii was 
bound to swear that he would never .sepanite 
them.^ Sometimes general eortes of the king- 
doms and prineiiiality were convened, hut the 
members did not, even in this ease, sit together, 
and were no otherwise united, than as they met in 
the same city-ll 


even near the cod of the fiftccntii 
centum, t. IV. f. 327. 

* &iTit%t iu.f 61. 
t Td.t i lt8l.810.mT1)<>rc 
vka< originally i j iaiiwa r y m ihc 
kiRgilam of \ aivticu, f 281 , hut 


thif, I belittle^ did not lotig loo- 
imue 

; t II f 433. 
i I ii.f.61 

I Uwoev (.rmiinnif. p. 7 m> 
ZurrU. t. lit. (it. 33 *; 
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c X A p. I ^ mean to represent the tictdal conditum * 
rocie^Ara^n »«qu^iy excellent 
ufAiN. constitutional laws. Relatively to other mo*- 
^aCeof *narcli^s, ^Si[4 have already observed, there s^nb 
to have been fewe? excesses Of the rdyal^rero- 
i^Wn^gBtive in that kingdom.' But the licentious faabito 
feudal aristocracy j^revailed very long. We 
in* history instances of private war between 
the great families, so as to disturb the peace of 
'' tbb ^ole> nation, even near the close of the fif- 
teenth century.* The right of avenging injuries 
by arms, and the ceremony of diffidation, or so- 
lemn defiarfee of an enemy, are preserved by the 
.law#. We even meet with the ancient bl^barons 


[usage of paying a composition' to the kindred of 
: a murdered man.f The citizens of Saragosa were 
sometimes turbulent, 'and a refractory nobleman 
sometimes defied the ministers of justice. But 
owing to the remarkable copiousness of the prin- 
cipal Aragonese historian, we find more .frequent 
details of this nature than in the scantier nnals 


jof some countries. 


Wiety was certainly fi 
Larts of Eunipc. 

..I ? r V 


The internal condition rf 
far from peaceable m other 


ruion of ' By the marriage of Ferdinand with Isabella, and 
the death of John 11. in 1479, the two ancient 
md rival kingdoms of Castile and Aragon were for 
*ver consolidated in the monarchy (d* Spain. Hiere 


•ladbeen sonic difficulty in adjusting the respective 
rij ^ of the husband and wife over Castile. In 




t Fueroo tiv ArAcon, f 166 lie. 
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the middle agiQii, it was customary £»■ ||e imre cu^p.* 
sex to exercise «il the which it 
derived from the weaker, as much in sovereignties* spam. 
asin private possessions. But th^Castilian^ were * 
determined to maintain the ^sitA'e and distinct 
prerogatives of their queen,* to which they attached 
the independence of their nation. A coi^promiie 
therefore was concluded, ’*1}y which, thdOgb, Id* 
cording to our notioiLs, Ferdinand obtained mure 
than a due share, he might consider Jiimseif*as 
more strictly limited than his father hadJieen in; 
Navarre. Thq names of both wtre to appear, 
jointly in their style, and upon the coin, ithe king's^ 
taking the precedence in respect of his sex. But, ' 
in the royal scutsheon, the arms of Castilewere j 
preferred on account of tlie kingdom's dignity. | 
Isalklla had the appointment of all ciul ullices in ; 
Castile ; the nomination to .spiritual brneliccs ran j 
in the name of both. Tlip government was to be 
conducted by the two conjointly when they w^*re ' 
together, or by either singly, in the pn»ince. 
where one or other might happen to reside.* This * 
partition was well preserved throughout the life of 
Isabel without mutual encroachmentsor jealousies. 

So rare an unanimity between persons thus ciK 
cumstonced must be attributed to the superior 
qualities of that princess, who, while she main- 
tained a constant good understanding with a very 


* ZttHUf I* IV. Mariaiuif I uiv c. .*1 
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*01 A p. anbltiq^^ husband, never relaxed in the exeifeise* 
of Her pat^al authority over the kmgdMD|i^|||er 

RPAiK. ancestors.' 

CoSquit of Ferdinand and 1 sabella had no sooner quenched 
the flames ol civil d^st'ord in Castile, than they de- 
termined to give an uAequivocal proof to Europe 
o^the vigour which the Spanish monarchy was to 
display under their government. For many yeart 
an armistice-jvitli the Moors of Cranada had been 
uiflnterrupted. Neither John II. nor Henry IV. 
had been at leisure to think of aggressive hostili- 
ties ; and the Moors themselves, asprey, like their 
Christian enemies, to civil war, and the feuds of 
their royal family, were content with the unmo- 
le.sted enjoyment of the tlpc.st province in the pe- 
ninsula. If we may trust historians, the ^vereigns 
of Granada were generally usurpers and tyrants. 
But 1 know not how to account for tliat vast po- 
pulousncss, that grandeur and magnifleence which 
distinguished theMuhammedankingdoni'^of Spain, 
without a.scnbm|j; some measure of wisdom apd be- 
neficence to their governments. The.se southern 
proviaedft have dwindled in later tunes ; and in 
fact t^pain itself is chiefly intere.sting to most tra- 
i^illers, for the monuments which a foreign and 
odious race of conquerors barte left behind them, 
tinumda was however disturbed by a series of 
revolutions about the time of Ferdinand’s acces- 
sion, which naturally encouraged bts designs. The 
Moors, contr^^ what might have been expected 
thdr rwhitve strength, were the aggressors 
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Iby ftttacl^ a town in Andalusia.* P^dltory ciiv.* 
in||^ or this natum had hitherto bwiyjnly re’ta- 
Ha^ 5y the Christians. But Ferdinand was eon-| spa». 
scious tliat his resources extended to the co^questT 1481 
of Granada, the consummatii^ of h strugiric pro-i 
trarted through nearly eight centuries. Even iii 
the last stage of the Moorish dunimion, exposed an 
every side to invasion, enfeebled by a civil dis.st<5i. 
sion, that led one party to abet the cominon enemy, 
Granada w'aa not subdued without ten years*of 
sanguinary and unaemitting contest. Feitile be- 
yond all the reql; of Spain, that kingfloni contauu’d 
seventy walled towns; and tlie aapital is .said, 
almost two centuries before, to ha\e been peopled 
by 200,000 inhabitant«.f Its resistance to sucli 
a force aa that of Ferdinand is perhap.'* the best 
jusflficatiun of the apparent negligence of earlier 
monarchs. But Granada was ultimately com- 
pelled to undergo the yoki^ The city surrendered 
on the s(;cond of January 1492; an event gloriqus | 
not oqIv to Spain, but to Chnstendom; and which, t 
in the political combat of the two religions, seemed | 
alnnost to counterbalance the loss of Cbn«tanti'| 
pople. It r^s^d the name of Ferdinand, and of 
the new monarchy wliich he governed, to hi^ 
estimation throughout Europe. Spain ap(ieared 
an equal competitor with France in the lists oT. 
ambition. These great kingdoms bad for some 
time felt the jialousy natural to emulous neigh- 
bours. The house of Aragon loudly complained 


* ZoriU, I. w fill. 314- 


t M.iM 



iTATEOF «UEOPE. 


t|e lll^e^ua policy of^Uuis XjL Htf^bad 
of Casti^ 

ipm iodo^ ttmectual aid, butall promises of rap^rt 
to ibc^rijicess Joaiftar^the competitor of Isabel. 
HouWllon,Ji jirovii^ ^belonging to Aragon, had 
iifen pledged to frante byJohn II. for a sum of 
money. , It would be fiylious fo relate the subse- 
qhent events^or to Bj^ss their r^pectiye claima 
to itiiposte^^.* accession ^ l^erdinahd, 
Louis XL helS Bousillon,* andihewed littjp 
intentm to resign it. But^i&rles YUL, eager 
to smoodi evdry impediment to n)^ Italian expe- 
dition, restor# the pi|iymce to Fe^lnand in 1^3. 
Whether, by such a ^criiice, h^was ^ble to lull 
the king ^ Ar^n inito ^^uie^ence, while he 
dethroned his relation at Naples, ^and aj^rmed for 
a moment all Italy with tlie apprehension of Flinch’ 
dominion, it is^not within theJfIpits of the present 
work to inquire. 

* , 

* For tlMN trauictioDi, lee Ifeost impartial Freuch |[nter I 
Gtnmr, nm de France, ^ Qul- have ever read, m tnatiMi where 
lard, de France et d'£»>* hit own country u conixnwA. 

pagoe, ^ at The latter » the ^ 
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HISTORY OF GjjCkMANY TO TH^tT OF l|mM$ tN 14^ 


Sh^k of Genm History under fKk of the Htmse of 

SuMy-^Hoiue fliffry IV^^Utsm yfSwakia^ 

Prederie Barberona^FaU o^Henry tke Lm^f^derieil 
EjtiioetMm if HouM of SttHfia— Chants II Ike Ofrmok C!m< 
jtf liirfWB>^fcctor<~~ Terntoml SoteTe^pUy of tkePrmcei-^Rxh 
itdfiiff Hepsiurgk'-^tatc of the Empire tfkr ku ti me Caiun 
of Dedm of Impend Pbiwr^Hime of Lifirndmrg—Ckerta 
ly.^Gokkn BuU—Hmue of Auftfus—Fredmc ///.— /lymi 
CUut^P^omcittlSMc$—Masami^»‘^Dietf Worms--' Abok- 
private B'ars-^Impered Clutmk&^^aiie Qmneil^BoU’ 
edi^Hungary-^Smsterland* 


After the depwitioh of Charles Fat ii!^888, chap. 
which finally aevered the connexion betwecjy*'Cj[;^ 
France and Geanai^* AmulC an iUegitimatede- 
scendant of CJuarlfemagnej obbtined fil|e throne of 
the latter oountri, in which he wm iucceeded by 


* Hmm cia to w 
ktogiAiiiBaflMiilMBM- Ait 

M*cnd OenDu wfton ei the tine 
Men, that both Mil uA Chariei 
the Simple, rtnl kmgi of Frucei 


KtoowMiid 4lMlif«Fino- 
ntjp of Arw ^CtoiH wytf A* 

OeymteLSSSS^P-^ 
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^AP. his^ifLofu is.* * * * Bat upon the deata ot t his pri nce 

V. • iiii i M 


in 911, 


•OEB- 

J^AKY/ 


(Sennan Prancn oi 
ScT'^P^ere remaineJ*inti’eed 


cwne. efl ittct. i here remained indeed Charles 
ffie oimpie^ acknowledged as king in some parts of 
Fralice, but rbject^d in others, and possessing no 
personal claims to respect, . i kpnaaqg there- 
fore wisely determined to chuse a sovereign from 
a mong then^elves. They were 4t this time di- 
vided into ifre nation^ each underwits own dulie, 
ahd distinguished Sy diderence of laws, as well 
as of erigin; the Fran ks, ^inse terntoi^, com- 
prizing Frahbonia and the modern Palatinate, 
was considetnd as the cradle of the empire, and 
who seem to have arrogated some superiority over 
the rest, thje Swal^ns, the pavitrian s. the Saxons, 
under wdiich name the Tnhabitants of Lower 
Saxony alone and \V^stplialia were included! and 
the J^trainers, who occupied the left bank of the 
t Rhine as far as its termination. The c hoice of 
911 nations in their general as.sembly f ell upon 
*''*****yqM8dLdnhe^ ^ Fran conia, according to .some 
jwriters, or at leaA a man of high rault, and de- 
scended through females from Gharleiugne.t 
ligA A (Tonrad dying without male issue^ie crown of 
^ermany was bestowed upon Hei^ the Fowler, 
F;^i|duke ^oj S^^y, aheestor of 'fenSSeDtirMr^o 


* Hm Geniwn M f Hut. det Alknoatodi, 

lonc betiitttioii about th« choice t ii. ^ fva Strufiosi Comts 
)f Lmui; but their partialitf to llutorae CcnRaDioe, p 210. ilie 
he CtHoviofnati tine prevailed, fotmer of thoc wnten doei wjk* 
Stronatp p. tOB ; quit Fran- coMider Couad u duke of Fm- 

imim temper ex uno genere pro- cooia. 

«dfbi|tt»ii]ri tn aichMop Uaito, 

D wntittgtothepope. 
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followed him in direct succession. To 
and|h the^rst Otho, Germany was nioR^indebt'cd 
than to any sovereign since Charlemagne. The 
conquest of Italy, and recovery of tljc im^KTial 
title, are indeed the mast bnlliapt ttdphics of Othoj 
the Great; but he confe r^ far more unequivocal 
benefits upon his .oum country by coippletin^ 
w^at InsHatira had begun, her liberation fnun 
the inroads of the Hung^ns. X|ro inaKhes, 
th^of^Mkiia, erected by Henry the FowIa^, 
and that ^ Aushm, ■by Otho, were tj[ic 

Germanic territories by their victories.* 

A lineal succe.s.sion of foiH^sceiits without the 
least opposition, seems to shew that the Germans 
were disposed to sonsider their monarchy as fixed 
in the St^on family. Otho II. anil lll.'had been 
cho&n each in Ins father's 'hfe time, and during 
infancy. The formality »f election subsisted at 
that time in every European kingdom ; and the 
imperfect rights of birth required a ratification hy 
publiq assent. If at least France and England 
were Wrcditary monarchies in'the tenth century,’ 
the .same may surely be said of (Icrmany ; shim 
we find the lineal succession fully a.s well oh 
served in the last as in the former. But upon thi 


* lltnyto«rniinOeniiioy,esp«- 
citfly oti tbi Saioo toiUar, verr 
buih by Ilenry I.; uid to 
hive eompeim e?ery ftinih man 
ID take up hii Rudenoa in (bem. 
Hila bad a ramaikabte tendency 
to promote tbe ittprofeoMBt of 
that territory, a^, eofflbM with 


tbe dtflooffenr of (he foM and silver 
iwoea of f^lar undiT (^i)io Lt 
nradeiod tt the nclieat and aoit 
impottutpaHofthaMiipirB. Stm- 
p. 335* wd 391. fkhMu 
t. II. p. 323. Patter, Unlonoal 
DevdopMl of lb* OcraaB Coo- 
llilBtilHly loLLp. 115. 



. STA1% or EUROPE i . 


*(9tAP. 

V. 

OCR. 

JfASWi 

Hmtwlh 



vodmm, 

-1024. 
lleDiylll. 
-1039. 
Henry IV. 
-1056 
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-1106. 


im JMb and unexpected decease of Otiia 111., i 
mdtnentaiy opposition was offered to Hgy)gy|jD]{^ 
a collateral branch of toer^gnuig 
fainili; He ob ^n , e<j^ ^ j^rown. Jboweyer. wbat 
confemporary'li^rians calTan h^editary title,* 
and it was not until faia dea& in 
bouse of S axon y was deemed toTe extingui shed. 
'IJo' person haa now any pretensHmstEm*^ 
interfere wit](^ the unbiassed suffrages of the na- 
tion; and accordingly a gen eiral ysembly was 
determined by merit to^e^ Conrad, simaraed 
the Salic, a rfbble map of Fraiyonia-t From this 
prince spran^three i^essive emperors, Henry 

111., IV., and V. Perhaps the imperial preroga- 
tives over that insubordinate ^confederacy never 
reached no high a point as in the reign of Henry 

111., the second emperor of the bouse of Fran- 
conia. It had been, as was natural, the object of 
lall his predecessors not^oiily to render their throne 
|hereditary, which, in effect, the nation wp willing 
to concede, bu^ to surround it with authority suf- 
ficient to coatroul the Iftndinp f yn&aals . These 
were the dukes, of the four nations of Germany, 
.^^iiv* Bavaria, Swabia, and Franconia, and 

three arcKhishd^ ^ tlie Rhenish cities, 
Men tz , Tr ev^ . and ColpjQ^e. Qrigin^lv . as has 


* A maximA orahluidrot m 
tma mpowld ; Hcnncmn, CbriiU 
aiQviono, rt jure hmdiiano, reg- 
iMtoittm. Ilitmar ipud StmTium, 
p.l7d* 8 m ^dlerpmgft quoted 
m tiMMM f)Mc. Scfaiiiidt, t. II. 


t ConqMi wu daceaied ftom 
t doughlar of Otho the Greit, 
afkd 4 boimCoBnd[. Hisfimt 
cottsm WM duho of Ffinconiiu 
Stami. SdusidL Pfeftl. 
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;jllen nwre fuUy sbeMn m,Biui&er plac«, fprtiie s, CHA(. 
likakCtfuatiAs; w ctc temporary govemmentjTSftL 

>rom<his om 

first stage they adi'anced to hereditary and 
finally to patnmonial fiefs. ^But*th^ir pro^w 
was much slower ia Germany than in France. 

Under the Saxon line of emperors, it appears pro- 
bable, that although it was usual, and consonant 
to the prevailing notions of e<|uity, to cooler a 
duchy upon . the nearest heir, yet no positive 
rule enforced this upon theem{)eror, and 
instances of a contrary proceediAg occurred.* 

But, if the royal prerogative in this respect stood 
higher than in France, there was a counterrailing?,- 
principle, that prohibited the emperor from uniting^ 
a fief to his domain, or even rctaming one whicl^ 
he Hhd possessed before his accession. Thus ( >tho 
the Great granted away his duchy of Saxony, and 
Henry II. that of Bavan^ Otho the Great en- 
deavoured to counteract the effects of this custum, 
by conferring the duchies that fell into his hands 
upon members of his own family. This policy, 
though apparently well conceived, pnned of no 
advantage to Otho; his son and brother havina^ 
mixed in several rebellions against him. It was 
revived, however, by Conrad|ilI. and Henry III. 
Thejatter was invested by hw father witl the tw3 


• Schmid^ t. li. W3. 401. 
Struriuft, p S14. foppMes ihe he- 
reditary nrttn of aulei to have 
cominrnced wdcr Conrad 1 t 
'Schmidi i« periHpi t better nutho- 


•I 

rit* M Stntrhti tAenrerdf neo- 
rcAieile^OUio I. to|nutt 
the duchy of Bavsna to the lom 
of the Urt dfike, which, howeftr, 
exatfd a rebeUion p. 2Vi 
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•taiAP. doJejIrf^WSlfa and Btvariii. Upoit'diis o^iifq 
accession^ he refaiaed the ibrmer for six 'yeats, 
and even 'die latter fora short time. The duchy 
Franconia, which hecaine vacanty he did not 
P'gifant, but •endea!ll)^^#ed to set. a |>recedent of 
linitiufr hefs to the domain. At another time, 
fter Kcptence of forfeiture against the duke of 
avaria, he bestowed that great province on hk 
t’ife, the empress Agnes.* Heput.^cgend alt(jge- 
tlwr^to .thfrium of populac.rxmouneace, whi^ 
had be^n usual when the investiture -^''achtwy 
was conferred: and even deposed dokes by the 
sentence of a few p n n ^s^ withqjjt the cons>eot,,0f 
the we ebmbine with these proofs of 

authority in the domestic administration of Henry 
HI., his almost uplinuted controul over papa! 
ejections, or rather the right of nomination that 
he acquired, we must' consider him as tlig^niost 
absolute monarch in tl\f annals of Germany. 
infoituHte I'hese ambitious measures of Henry 111. pre- 
pared fifty years (»f calamity for his sun. It is 
easy to jH*rceiie that the misfortunes of Henry 
IV. were primarily ocmioned by the jealousy 
jvith 'which re|)ea<ed Aiolations of their constitu- 
ttonal usages had msjiired the nobility. J The 
inert* cireuinstance of Henrv IV.'s minoritv, under 
(he guardianship of a woman, was enough tftdis* 


rt'ifcn of 
}l«iiry JV 


.Ch 


• Schmidt, t til !i 25 . 
t Id. p. 2 U 7 . 

J In ibi vtfy fiml yenr of ifetiry's 
Its ivhikM but SIX yidw 
L ^ prioOM of ^xony Arc said 
\v lamliert of AMiafenburg to 


have formed ft conspiracy to de- 
pow hiiHf OVt of meDtreent for thft 
injunct they had suAtatned from 
hu faUiftf. Stniviuft, p. 306. St 
Mftrc, t. ill. p. 249. 
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^pate wbatever power his faAer 
Uaiino, archbishop pf Mentz, carried the ydUng 
king away by force from his mother, aa^ govemea ger. 
Germany in his name ; till, another arch|)i8hop,* 
Adalbert of Bremen, obtsdhed greaCer indocnce 
over him. Through the neglect of his education, 

Henry grew up with a character not well fittedttu 
retrieve the mischief of so unprotected a minorif^;- 
brave indeed, well-natured, dhd affable, but dis-j 
solute beyond measure, and addicted to low and 
debauched company. He w^joon inyo|j'ed in a 1073 
desperate war with the Sawns, a Nation valuing 
iteelT on its populousness and* rM;lie8, jealous of 
the house of Franconia, who wore a crown that 

f 

had belonged to |heir own dukes, and indignant 
at Henry’s conduct in erecting fortressty* thnuigli- 
ouWheir country. 

In the progress of this war, many of the chief 
princes cMiiced an unwillingness to .sup|)ort the 
empenir.* Notwitlistanding this, it would proba- 
bly ha\e*terminated, as other rebellions had done, 
with no permanent loss to either party. But, iiij 
the middle of this contest, another far more me-, 
morable broke out with the Roman see, contenn 
ing ecclesiastical investitures. The motives of th™ 
famous quarrel will be explained in a different 
chapter of the present work. Its effect in Germany . 
was ruinous to Henry. A sentence, not only of ex - 1 1 077 
communication, but of deposiDon, which Gregory' 

VII. pronounced against him, gave a pretence to 
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CHAP, bll e^mies, secret as well as avowedjtto.with* 
firaw their allegiance.* At the head fl£toe was 
ep. iRodol^h, whom an assembly of 

pralted princes rais^ to the throne. We may 
perceive, in lhe<conditions of Rodolph's election, a 
symptom of the real principle that animated the 
German aristocracy against Henry IV. It was 
ag!^eed that the kingdom should no longer be he- 
reditary, nor confcR'cd on the son oi a reigning 
nuyiarch, unless his merit should challenge the 
[lopular approbation.! The j^e strongly encou- 
raged tfiis plaii of rendering the empire elective, 
by which he hoped either eventually to secure tlie 
nomination of its chief for the Holy See, or at 
least, by sowing the seed of civil dissensions in 
Germany,^ to render Italy more independent. 
Henry IV, however displayed greater abilitiei* in 
Ills adversity, than his early conduct had promised. 
lOHO 111 tiic last of several decisive battles, Kodulph, 


• A party liud Ufn alrrady 
fornifft, wlio wero mMlitntint' m 
Ill 111 V iii'i t'M'oniimmi' 
ration r:imt |ih 1 in liiiir, to roii- 
fimi llAi reaoliitioii'i It np|KMTs 
K-iirlVv niKin u littlr ronmclrratiuTi 
of 111 nrv r\ Tot^ni, that tin* cc- 
cl(‘ai<i*'lirRlr|ii,irTrl only KC'on- 
in ilir * ye*' of (IcrniAny. Tlic 
toiiifM BflfiinBt him mas a Atruttgle 
of the iui»locrac}, jraluus of ihc 
imperial pren>}^iirn which Con- 
lad 11. and Henry 111 hiditnuncd 
to the utinobt TtioEr who were 
in rebdlion agaiu^i Henry were 
not pleated with (ircy^ory VU. 
Bruno, tatlwr of a history of the 
Saxon war, t funoui uiEccUfc, 


n^inifi'^tii great (lis'^itisCtt tioii with 
thi' court of Home, which he re- 
proaches with (hiibiinuldUi# and 
\enality 

i Hoc etwni ihi con^rntn con- 
mum comprolidtum, Uomani pon- 
tiflcis auctontatc c^t corrohoratum, 
at regia fiotcstii^ nulli per haredi- 
Utem, bit'ut .mtea fuit consuetiido, 
cederet, ned Ahus regib, euaiiwi 
^aldc dignus csset, per elecUonem 
spontaoeam, non per succestionii 
lineam, rex protenirrt; si vero non 
esset diguut regis films, %cl &i nol- 
le! eoitt populus, quern regem f»- 
ceia vellet, haberei in potestate 
popubn. Bnioo de Bello Saxo- 
mco^ apud Struriun, p. 337 
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th(ra£l^.cjt!^^ wounl|edf and ciUR 

DO one cared to take np a gauntlet which Va»^,J^ 
to be won with so much trouble and uncertain t/. oeu- 
The Germans were sufficiently disposed to snb-^ 
mit; but Rome persevered in he/ unrelenting 
hatred. At the close of Henry's long reign, she 
excited agunrt him his eldest son, and after ni«re 
than thirty years of hostility, had the satisfaction 
of wearing him down with ifiisfortune, and ca.<«t- 
ing out his body, as excommunicated, from*its 
sepulchre. , 

In the reign of hi.s son Henry there »s no J.Ktinction 
event worthy of much attention’, Except the ter- of 
mmation of the great conteVt abovit investitures. 

At his death in 1J25, the male lineof the franco- ‘ 
nian emjicror.s was at an end. Frederje, rhike of 1 12*5 
Swabia, '.(i^ndson by his another of Ilenrv IV., 
had inherited their patrimonial estates, and ‘.eemed 
to rcprc.scnt their dyna.sty. But Ijoth the last em- 
perors had so many enemies, and a disposition to 
render tlie crow'n elective prevailed so strongly 
among the leading jvrinces, that lothaire, duke of 
Sa:^by,.w'as clev^tgdLio theihroue> though rather 
in a tumultuous and irregular manner.* Ixithair^ 
who had been engaged in a revolt against Hcni^ 


• See an account of liOthairc’i 
election by a contemporanr «ntcr, 
m StniTiuSi p 357 See alw 
proofs of the awsatiAction of the 
ari<itocniry at the Franconian jfo* 
\('rnnient. Schnndt, l.in. p 32lt. 
It was evidently tlicir deteimma- 
lion to render the empire truly dec- 
inr fid. p.335)aod pcrliap* «c 


may dale that ftindamebUl pnnci- 
pic of the Germanic consiitntioo 
from the accesaioo of Ijothaire. 
IVviouily to that birth fcenw 
to have given not only a fair iiila 
to preference, but a sort of incho- 
ate right, u la France, Spam, 
and Kngland Lolhaiit vqpiid a 
capitniaiion at hit aoceanoa. 
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CHAP. V. a&d Ae chief of a nation that bore an invetC' 
raW hatred to the house of. Franconia, was the 
0 £B. natural enemy of the new family that derived its 
'• ' *importonce and pretensions from that stock. It 

was the objebt ef his reign, accordingly, to oppress ' 
the two brothers, Frederic and Conrad, of the Ho- 
Jionstauffen or Swnhian fiiinily By this mesms 
h^exgected to secure the succ^sion of the empire 
forTiia son-in-law. * Henry, sirnamed the Proud, 
wlfiS'varried Lothaire’s only child, was fobiflTin 
descent^from Welf, son of Azon, marquis of Este, 
by Cunegondtf, heiress of a distinguished family, 
the Welfs of Altbrf in Swabia. Her son was in- 
vested with the duchy of Bavaria in 1071. His 
descendant, Henry the Proud, , represented also, 
through his mother, the ancient dukes of Saxony, 
sirnamed Billung, fnwn ’whom he ('“=Tived fthe 
duchy of Luncburg. The wife of Lotliaire trans- 
mitted to her daughter the patrimony of Henry 
tlie Fowler, consisting of Hanover and Brunswic. 
Besides this great dowry, Lothaire bestowed upon 
hiH son-in-law the duchy of Saxony, in addition 
to that of Bavaria,* 41 

TMs amazing preponderance, however, tended 
lEb alienate the princes of Germany from Lothaire’s 
views in favour of Henry ; and the latter does not 
seem to have [lossessed abilities adequate to bis 
eminent station. Oi^tbe death jif .lothure in 

• Pfeftl. Abrc^f Chronolo- Antiqiutm of the House of 
ffique do rUiilNre d'AHemagDe, t Brunswic. 
j p. 909. (Pins, 1777 )CibboD*s 
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1138, the partizans of the house of Sw^alnade ('i(\p' 
a Waai^ an^rregufar election of Conrad, in which 
ihe' SjiSftn Taefion" f5un3'^?^^ ohHgeS to acqui- (iER. 
esce* The new emperor availed himself ,of the/ 
jealousy which Henry the Propd's ag^ndizeinenj 
had excited. Under pretence that two ducliu*^ 
could not legally be held by the same per>«n, 

Henry was summoned to resign one of them; .'uid, i 
on his refusal, the diet pronounced that he hail | 
incurred a forfeiture of both. Henry made but! 
little resistance, and, before his dcatli, which 
happened soon iBlcnvards, saw hintk*lf stripped of 
all his hereditary as well as acquired possessions. _ 
Upon this occasion, the famous names ol (Jiudf 
and Ghibeliii first heard, which wore destiiu'd tiiuinii* ^ 
U) keep alive the flame of civil disserj'^ion in tar 
distant countries and after tlieir meaninj^ had Imtii 
forgotten. ^ lia\t\^^ 

said, the ancestors (T Henry, aun the name has 
become a sort of patronymic in his lainily. Hie 
word Ghibelm is derived from W,ibelimg, a town 
in FraTiconia, whence the emperors of that line are 
said^to have sprung. The house of Swabia were 
considered in Germany as representing tifat of 
Franconia; as the Guclfs may, without much iilf- 
propnety, be deemed to represent the Saxon line. “I 
Though Conrad 111. left a son, the choice dfk 
the electors fell, at his own request, u|X)n his 
nephew Frederic Uarbarossa.f The most con- 
spicuous events of this great emperor s life belong 


* Schmidt 

•f Stru\ iiiH» pp 370 and 17 S 


» Stnitrius 
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to tl^ ^story of Italy. At home he was f etur^ 
an({ inesgggted ; the imperial prerogative. sto^ 
as high during his reign, as, after their previous 
decline, it was possible for a single man to carry 
them.* But the onjiy circumstance which appears 
memorable enough 'tfae’^^sent sketch, is 
the second fall of the Guelfs. Hen^^ the Lion, 
son of Henry the Proud, had been restored hy 
jConraid til. to liis ' fatHer's duchy of Saxony, 
VeSfgning his claim to that of Bavaria, which had 
been conferred on the margrave of Austria. This 
renunciation, which indeed was only made in his 
name during childhood, did not prevent him from 
urging the emperor Frederic to restore the whole 
of his birthright; and Frederic# his first cousin^' 
whose life he had saved in a sedition at Rom^ 
was induced to comply with this request in 1 IfK 
Far from evincing that political jealousy whS' 
!ome writers impute tq him, the emperor seems 
to Jinve canied his generosity beyond the, limits of 
prudence. For* many years their union was ap- 
parently cordial. But,* whether it was that Henry 
took umbrage at part* of Frederic’s conduct,! or 
that mere ambition rendered him ungrateful, he 
^rtainly abandoned his sovereign in a moment 
of distress, refusing to give any assistance in that 
(fxpedition into Lombardy, which ended in the 

unsuccessful battle of Legnano. F rederic coujd 

% 

• Pfcffipl, p. J41 who probably comidcred himself 

^ Frederic bad obuined (bf as tntitled to i'xpt-d it.— Schmidt, 
mccTMion of Wrlf, marquis nf p. 427. 
lukcany, uocle of Henry ihc Lion, 
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not forgive this injury; and t^ng adv^ti|^ of chm< 
comnlaunts which Henry’s power anil haughtiness . 
had produced, summoned hun to answer charges ukr- 
in a gSienSr diet.’^TE^ dufc ^rrfu^ to appear,* **‘'*'^ 
onT^ being adjudged contumacious, a sentence of 
confiscation, similar to that which ruined his 
father,' fell upon his head; and the Ysst.impoy J 
fiefs that he possessed were shared among some 
^tSit enemies .* He niade an mefTcdfual reslst- 
an'ce;^ like his father, he appears to have owed 
more to fortune than to nature; and, alVr three 
years exile, ^va8 obliged toremaih content with 
the restoration of liis alodial estates in Saxony. 


These, fifty years afterwards, were converted into ; 
imjierial tiefs, ai*d became the two duchies of the/ 
house of Briiuswic, the lineal rejire.santatives of| 
H^nry the Lion, and inheritors of the name of 


Guelf-t 

Notwithstanding the prevailing spirit of Uic 
Gcrmat^ oligarchy, Frederic liarbarossa liad found 
no difficulty in procuring tlie election of hw mjii 
H enry, even during ihlS&cy, a« iiis succ(;s.sor4 
The fall of Henry the Lion had greatly weakened Jk" 
the ducal auUiontyiii Saxemy and Bmarid; the . 


* Tuller, in his Hisloncal Ih*- 
»ek>pin€Hi of the ( oihIHuUpm of 
the tennan EnuHre, is incliunJ to 
elMider Henry the Lion a# ••.irri- 
fired to die euuieror’a jeaJousy of 
the Ciuelfs, and as illejjally pm- 
fcnbed by the ditt but the pni- 
vocaUuns be had fiiirn Irt-lrric 

are undeniable; and, without 
tending to decide on a ijutsUon of 


OcriDan history, I do not $ee that 
ihs^re was i^jr prcapilancy or n&- , 
iiili-Hl brraclr of justice in die 
eouni of procMdiotfs aKainsl btui. 
Schmidt, JMvHc), and btrunuf do 
not repawnt the I'Cndemnation of 
Ueiiry as unjust 
f ruiltr, p 
I SlniHus, p,4H» 
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CHAP. prin((ai ^ho acquired title, especially in the 
forifler country, finding that, the secular and sja- 
' GEiu fitual nobility of the first class had taken the oppor- 
-tunitjr.to ni^iDMlves into m immedinte do- 
pendence upon the emjure. He^ VI. came, 
therefore, to the crown* wit|r .considerable advan- 
tagesjo {’esj^ct of p^ogative; and these inspired 
him with a jhpld scheme of declaiiog.the empire 
hcredij^ry. One is*more surprized to find thsU he 
had no contemptible prospect of success in this 
attempt; fifty-two princes, and even, what ap- 
pears hardly credible, the See of Rome under 
Clement 111. having been induced to concur in it. 
But the Saxons made so vigorous an opposition, 
that Henry did not think it advisable to perse- 
\ere.* He procured, however, the election of his 
son Frederic, an infanj; only two years old. But, 
the emperor dying almo.st immediately, a power- 
ul body of princes, supported by Pope Innocent 
111., were desirous to withdraw their consent. 

^M<i RJyUp of Swabia, the late king’s brother, 
j jgy unable to secure his nephew’s succession, hjgu^t 
about his own election by pne party, while another' 
chose Otho .of. Branswic, younger son of Henry 
the Lion. ThU double election renewed the 
rivalry between the Guelfs and Ghibelins, and 
threw Germany into confusion for several years, 
whose pretensions appear to be the mote 


* Struvilu, p. 424 Inpetram proidmeroin niccesikne, tramiivt, 
K subditii, ut, C09uate pnftioft etikm ipso terminus easel electio- 
PtltUDonuD tWctionOi mpenmn luSf pmcipninraue success! w dig- 
ID tpiiui poitenUitem, diiitnctA nitiUi. GerTu.TabQrieoa.ibidiiD. 
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Intimate of the two, gained ground ugoif bis CHAP.' 
adversary, notwithstanding the opposition of fhe 
pope, till he was a ssassinated, in consequence of a ger-^ 
private resentment"*" Ot&o TV. reaped^the benefit ***’"•• 
of a crime in which te^Sf’nqt patticipate ; and 
became for some years bndisputed^ sovereign. 

But, hamg offend^, the,, pope by not ^ntireW 
abandoning his imperial rights over Italy, he ho^ 
in the latter part of his reign, *to contend agson^t 
Fredgjic, .,§pn. qf Henry. YI. who having grown 
up to manhood, c^me into Germany as hew of the 
house of Swabia, and, what was not* very usual in 
his own history, or that of his family,, the favoured 
candidate of the Holy See. Otho IV. had been 
almost entirely deserted, except by hi.s natural 
subjects, when his death, in 1218 , rcmoied every 
difficulty, and left Frederic* II. in the pcai^eablc 
possession of Germany. 

The eventful life of Fryderic II. was chiefly iwimc ii 
passed ii^ Italy. To present his hereditary dp- 1 
minions, and chastise the Lomb^d cities, werej 
the l^ldingl objects of his 'political and militaryj 
career. He paid therefore but little attention to 
Germany, from which it was in imn for aiiy*ein- 
peror to expect effectual assistance towards objeerf 
of his own. Careless of prerogatives which it 
seemed hardly worth an effort to preserve, Jm! 

the independiBnci^ of the princes, which 
rnay be properly dated from his reign. In return, 
they readily elected his son Henry king of the 
Romans ; and, on his being implicated in a rebel- 
lion, deposed him with equal readiness, and 
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sabstiOited his bro^lfr Conrad at the empeKw's 
request.*^ But in the latter part of Frederic’s 
reign, the . dffdly hatr^ of Rome penetrated 
beyCnd th^X^. After h» Bqlemnjdej^idon in 
t^ council of Lycms^ he was incapable, in eccle- 

aceptce. 

Innocent IV. found however some difficulty in 
setting up a rival emperor. IjgnjQ^ laodgiaKfi-ol 
Tht^^gia, made an indifferent figure in this cha- 
racter. Upon bis death, William, Count of Hol- 
land, y^choMn by the party ad verse .to Frederic 
and his son Conrad; and, after the emperor’s 
death, he had«sume success against the latter. It 
is hard indeed to say that any one was actually 
sovereign for twenty-two years- that followed the 
death of Frederic 11. ; a period of contested title 
and universal anarchy, which is usually deno- 
minated the g^d On the decease 

of William of Holland, in 1256, a schism among 
the electors produced the double choice of Richard 
earl of Cornwall, and Alfonso X. king of Castile. 
It seems not easy to determine which of these 
candidates had a legal majority of votes,! but the 


* Stniviuy, p. 457. 
t Tlie election ought legally to 
have been made at Frankfort. But 


•the'elcclor of Trevei, baviog got 
pofwssion of the town, sliut out 
Qm) archUiabopi of Menu and Co- 
logne, and the count PalaUne, on 
p^nce of apprehending violence. 
They met under the walls, and 
there elected Kidiard. After- 
wards Alfonso was clnnen Iw the 
votes of Treves, Saxony and Bran- 
denburg. Uistonans differ about 


the vote of Ottocar, king of Bohe- 
mia, which would turn the scale. 
Some time after the election, it b 
certain that he was on the side of 
Htcliard. JVrhajw we may collect 
from the opposite lUtemeat in 
Stnirius, p. 504. that the proxies 
of Ottocar had voted for Alfonso, 
and that be did not think fit to 
recognize their act. 

There can be no doubt that 
Hichard was dt facto sovereign of 
Germany ; and it is singular, that 
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subseqoeDt recognition of ar^Qst all Germaqyy'bttd cit a r 
a sort of possession 'evidenced by pujjlic acts, 
wilich have been held vsdid, as wet| as the general oer.* 
consent of contemporaries, may justi^fs in ackhng 
Richard to the imperial list. Jhe 'choice indeed 
u'as ridiculous, as he possessed no talents which 
could compensate for his want of power;, but tl^ 
electors attained their objects; to perpetuate a 
state of confusion by which tdeir own indejien- 
dence was consolidated, and to plunder withoiit 
scniple a man, like Did i us at Rome, ru-h and 
foolish enough to purchase the first place ii|)on 
earth. 

That place indeed was now become a mockery State of i] u 
of greatness. For more than two ccnturie.s, not- 
withstanding the temporary' influence of Frederic 
Barbarossa and his sun, the imperial authority had I 
been in a state of gradual decay. From the time ' 
of Frederic II. it had bordpred upon ab.soliite in- 
significance; and the more prudent German priiiqps 
were slow to canvass for a dignity |i»o little accom- 
panied by respect. The changes wrought in thet 
Germanic constitution during the period of tha 
Swabian emperors chiefly consist in tlie c.stab1islil 
ment of an oligarchy of electors, and of the tern* 
tonal .sovereignty of the princes. 

1. At the extinction of the Francwiian line by* 
the death of Henry V., it was determined by the 

SlfiivituthouidaMerttlMConUwy, Data bin kiDg, tH-r yuonilam 
on Uie authority of an iDitniDeot Kichaidum regem illuinn. 
of Kodolph, which cxpratly d«ig- p. 502 . 
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CHAP. miie their empire practically 

{el ective, admitting no rights or even natural’pre- 

MjuSy *®®**®”' eldest son of a reigning sovereign. 

*' Theii;choiql|||ibn former occasions had been ma<i e 
’ by fiee and g6ner^ suffrage. But it may be pre- 
sumed, that each nation voted unanimously, and 
Mcordiflg to the di.spo.sition of its duke. If is 
probable too, that thje leaders, after discussing in 
previous deliberations the me’rits of the several 
candidates, submitted their own resolutions tolhe 
assembly, which would generally concur in them 
without hesitation. M Ae election of Lothaire, 
m 1124, we find an evident instance of this pre- 
vious clioice;'or as it was called, prcetaxation, 
from which the electoral college of GermSSnas 
been derived. The priAces, it is said, trusted the 
choice of an emperor to ten persons, in whose 
judgement Aey promised to acquiesce.* This 
precedent was, in all likelihood, followed at all 
subsequent elections. The proofs indeed are not 
perfectly clear. But in the famous privilege of 
Austria, granted by Frederic I, in 1 106, he be- 
stows a rank upon the newly-created duke of that 
oouirtry. immediately after the electing princes 
>«t principea electore8);t a strong presumption 
that the right^of preetaxation was not only.ttta- 
Blished, but limited to aiew definite persons. ' In 
a letter of Innoceyt III., concerning the double 
election of Philip ahd OAo in 1 198. he asserts the 


• Siruv. p. 3.S7, .Vhtiiidi. e m. 

331 


t Miitull, t. Jit p. 390 
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latter to have hada majority in his favour of tfaA>se, chap^ 
to whom the right of .election chiefly belongs (hd 
quos principaiiter spectat electio).* .AnSU lawQf * ger-. 
Otho in 120§, if it be genuine, to 

t>Yf.lu ^riyilegfi.oi JkJ^ea.eSeS&.t Never- 
tbelesTio obscure is this important part of tl)e 
Germanic system, that we find four ecclesia-sticsd 
md two secular princes concurring with the regu- 
lar electors in the act, as reportt'd by a contemi)o- 
rary writer, that creates Conrad, son of Fredeac 
II., king of the Romans.j: This, howcvc/. may 
have been an irregular deviation front the principle 
already established. But it is adniittcd, that all 
the princes retained, at least during the twelfth 
century, their com^ting suffrage ; like the laity m 
an epi.scopal election, whose approbation continued 
to be necessary, long after tht real power ol choice 
had been withdrawn from them.^ 

It IS not easy to account for all the circum- 
stances, that gave to seven'spiritual and temfiorAl 
princes tliis distinguished pre-einiiience. The 
f hrPA arnh hishoDS. Mentz, Treves} and ( ologne, 
at the head of the Oerman 
church But the secular electors should naturally 

have been th* .data* pf /wr.iatiM*. 

Franconia, Swabia, and Bavana. W e 6nd, how- 


• PWfcl, p. 360 . 

t Schmidt, u IV. p.ea 

t Thu is not menlionro in .Mru- 
iini, or Ihe oUierUfrmw wnU-n. 
Bui Deoina (KitoIuiioiii d 
1 ii c. 9.) quot« the style of the 


»ct of rifctioo from ibe Chwmric 
ofFrtocis PippiD 

( Thuumtiiilest h) thr lanoua 
tisssacet rriiung to the nlKtiona "f 
l>hilip and Oibo, quou-d 

viui,p.4M.4W. Seel"* I W, 
ubi sopn Schmidt, 1. 1» p '»■ 
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CHAP.' e?6r, only Uie first of these in the undisputed ex< 
erciseV a vote. It seems probable, that, when the 
. OER- * electoraTprinces came to be distinguished from the 
• rest, their piixilege was considered as peculiarly 
aonnected with the discharge of one of the great 
affices in the imperial court. These were attached, 
^ early aB<die diet of Mentz in 1184, to the four 
Electors, who ever afterwards possessed them : the 
duke of Saxony having then officiated as arch- 
marshal, the count-palatine of the Rhine as arch- 
steward, the king of Bohemia as arch-cup-bearer, 
and the margrave of Brandenburg as arch-cliam- 
berlain of th^ empire.* But it still continues a 
problem, why the three latter offices, with the 
electoral capacity as their incident, should not 
rather have been granted to tlie dukes of Fran- 
conia, Swabia, and ^varia. I have seen noiade- 
. quate explanation of this circumstance ; which 
may perhaps lead us to presume, that the right of 
preAfclection was not qViite so soon confined to the 
pVecise number of seven princes. The final ex- 
tinction of twi. great original duchies, Franconia 
and Swabia, in the thirteenth century, left the 
eleotoral^hts of the count palatine and the mar- 
grave of Bnmdenburg beyond dispute. But the 
dukes of Bavaria continued to claim a vote in 
•opposition to the kings of Bohemia. At the elec- 
tion of Rodolph in 1272, the two brothers of the 
house of Wittelsbacb voted separately, as count 
Palatine, and duke of Lower Bavaria. Ottocar 


Sciinidt, 1. 1 \. p. 70 
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was excluded upon thU occasion; aud it CHAt’* ‘ 

till 1290 that the suffrage <ff Bohemia wal fuHy 
recognized. The Palatine and Bavarian branches, *uek-. 
however, continued to enjoy their fafj^y vote con- ‘ 
jointly, by a determination of Rodolplf ; 4pon which 
Louis of -Bavaria slightly inpovlited, by rendering 
tlie suffrage alternate. But the GoUen Bull of 
Charles IV. put an end to all doubts on the rightf 
of electoral houses, and absolutely excluded Ba- 
laria from voting. The limitation to seven elec- 
tors, first perhaps fixed by accident, came to Ix' 
iincsted with a sort of mysterious importance, aud 
certainly was considered, until times compara- 
tively recent, as a fundamental law of the empire.* 

2. It might appear natural to expect that an anj 

. ^ » I I 1 I!*- 

oljfjarchy of seven persons, who had ^tnns ex- liMor nuU- 
cludi'd their equals from all^share in the election 
of a .sovereign, would assume still greater autlio- 
nty, and tre.spa.ss farther upon the less jiowerful 
vassals (tf the empire. But Vlule the electors were 
cstablisliiiTg their peculiar privilege, Uie class iift- 
mediately inferior raised itselfby iniportant acqui- 
sitions of iwwer. The German dukes, even after 
they became hereditary, did not succe^ m oom- 
pellmg the chief nobility witliin their limiU to 
hold liicir lands in fief, so completely as the fieers 
of France had done. The nobles of Swabia re-, 
fused to follow tlieir duke into the field against 
the emperor Conrad 1 1 -t Of tliis ariatocracy the 

• Schmiilt, t. IV p 7H. i'ifi t Pfcffvl, P- 209 
Amer, p. 274. 1‘fpnf‘l, p. 43i. 

:»03. Siruviui, 



STATE OF EUHOPE , 


1 • ' • 
pfBAP. superior class were denominated princes; an ap- 

pCllation which, after the eleventh chntnry, distin- 
u}ER> ' guishedthem from the untitled nobility, most of 
whom were their vassals. They were constituent 
parts of all* diets, and though gradually deprived 
of their original participation in electing an em- 
peror, possessed, in all other respects, the same 
rights as riie dukes, or electors. Some of them 
were fully equal to the electors, in birth as well as 
extent of dominions ; such as the princely houses 
of Austria, Hesse, Brunswic and Misnia. By the 
division of Henry the Lion’s vast territories,* and 
by the absoluje' extinction of the Swabian family 
in the following century, a great many princes 
acquired additional weight. Of the ancient 
duchies, pnly Saxony and Bavaria remained ; the 
former of which especially was so dismembered, 
that it was vain to attempt any renewal of the 
ducal j urisdiction. That of the emperor, formerly 
exercised by the counts palatine, went almost 
equally into disuse, during the contest between 
Philip and O/ho IV. The princes accordingly 
had acted with sovereign independence within 
their owii^fiefs, before the reign of Frederic II.; 
but the l^ju^ Recognition of their immunities was 
reserved for two edicts of that emperor; one, 
•’1220, relating to ecclesiastical, and the other, n* 
1232, to .secular princes. By these he engaged 
neither to levy the customary imperial dues, nor 


* See the amngemnits made in Germany, in Pfeffe), p, 234. also 
conaeqaence of Henry i forfeiture, p. 437. 
which ga?e quite a new face to 
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to permit ttft jurisdiction of the palatine ’ijudje's, CHAf. 
within the limits of'a State of the empiire;* con-, 
cessions, that amounted to little less than an ahdi- oer*- 
cation of his own sovereignty. FnEhtw this«poch 
the territorial independence (/ the states may he 
dated. 

A class of titled nobility, inferior to Ifc&priiiciJ. 
were the counts of the empire^ who swm to hau- 
been separated from the former in the twelfth 
centurj', and to have lost at the .same time their 
right of voting in the diets | In some parts of 
German), ehieflj in Franeonia and upon the 
Rhine, there always existed a \ei y ftnnuaous body 
of lower nobility, untitled, at least till modern 
times, but subject to no superior except the em- 
peror. These are supposed to luue bedimefmjBf- 
dtate, after the destruction ^if the house of Swa- 
bia, within who.se duchies they had been eompa>- 
hended | 

A short interval elapsed after the death fuf 
tif (^(>rpu7)]l^ before tbc^^ctors could bo 
induced, by the deplorable .state of confu.sion into 
which Germany had fallen, to till tlie imperial 
throne. Their choice wa.s however th^ best that 
could have been made. It fell upon Rudolph 
,^unt of Hansbur^', m very ancient^ 

mmi Ty, and m considerable jjijssmions as well in 


• PfeflcljD 384 Puttfr, p 23J Wlowi' tlfto N 1 1 <ui>- 

t In the iDilrumenb nUung to tinpii. Pfclfel, p J</U 
Om election of (Hho IV ibepnnc*** J p 445 PutU'f, p. 

sign their names, !5po N L*k*(n el 254 Slru<iu>, p Ml 
Hmscnpii But the counts only .if 
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chy. nodblph was brave, acuve, 
characteristic quality appears to 
have been good sepse, and judgement of the cir- 
cumstances in which he was placed. O f th| ^,l ^e 
g^ve a signtdjpiQlQf,# relinquishing, the favrnmte 
project ofso many preceding emperors, a nd leay- 
ing Italy altogether to itself, At home he mani- 
feiked ^rigilant spirit in administering justice, 
and is slid to have destroyed seventy strong holds 
of noble robbers in Thuringia and other parts, 
bringing many of the criminals to capital punish- 
ment.* But he wisely avoided giving offence to 
the more powerful princes; and during his 
re^, there were hardly any rebellions in Ger- 
many. •' 

It was a very reasonable object of every emperor 
to aggrandize his family by investing his near 
kindred with vacant fiefs; but no one was so for- 
tunate ill his opportunities as Rodolph, At his 
accession, ^lisitria, .Styria, and Carniola were in 
^ the hands of Ottocar, King of Bohemia. These 
extensive ond fertile countries had been formed 
into a inafqh^iji'margniviate, after tlic victories of 
Dtho the Great over the Hungarians. Frederic 
*Barbavossa erected them into a duchy, with il|Rny ^ 
distinguished privileges, especially that of female 
succession, hitherto unknown in the feudal princi- 

J 

*Stfuritti,p 530 (WsttiiM. tntemUng account of Rodolpb'u 
of Hwie of Autlris, p 57 lliii * reign. 
uludi'A woik conUuns a full ^nd 
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duchy, it was granted By Frederic II, Will cousin 
of his own name; after whose deatl^a <fi|||ited 
succession gave rise to several.chaflgds, and ulti- 
mately enabled Ottocar to^in possession of the 
country. Against this king of ^heniia ^odolpll^ 
waged two successful wars, and recovered thej 
Austrian provinces, w'hich, as vacant Befs, hey 
conferred, wdth the consent of the diet, u)wm Jiijf 
son Albert-t 


UCRT 

AIA.VY. 


Notwithstanding the merit and Yopiilarity of suu-onv 
Rodolph, the electors refused to icJiuse Ids soniffivil " 
king of the Romans in his life-time; and, al^ tcr hi sl 
death, determined to avoid the appearance of a.i«I|.iiu. 
hereditary succession, put Adolphus of SSiw" aL I 
upofl the tlijync. There is*vei_v little to attract 
notice in the domestic history of the empire du- 
nng the next two centuries. From Adolphus to 1314 


• The ])ri\ilcf(e5 of Austria w(>rc 
cranted to the margrave Henry in 
I l/iG, by way of indemnity for hiv 
rf^titution of Bavaria to Henry the 
I -ion The territory between tbn 
Inn and the Kins was separated 
from the latter province, and an- 
nexed to Austria at tins tinir 
The dukei of Austna are declared 
cqualin rank to the palatine arch- 
dukei^art3ti-ducil>us palatims ) 
This eiprestioa gave a hint to Uic 
duke Rodolph IV. to assume tin 
title of. amduke of Austnn. 
Schmidt, i J|h. p 3‘-»0 I redi nr 
n. em crnjM the duke of Aus- 
tria king I very curious fact, 
though neither lie nor hw ^uoet^- 
■ofs ever asfum^ the liib*. Stm- 


viiis, p 4ii J, Tli»* ni-tnimmt runn 
as fullowi DjUpHliis AusLri.i it 
Mvrw, mm p'llini nlii«* 1 1 itrnii 
ni» snis i|Ool haLteiiiis haiiuii, nd 
iiomen et honoitm rriiiuinvcnrn 
ferenies, te bccenus ibH-ituuTn 
pninlif inriini dMtMIr de |>oti iiali'i 
iioMij* pU nitudhiect inui;niiii < nii'i 
ft|Hciah pruiDuternus iii irgam, [vr 
liberutc-t ti jura prtdirtum 
nuni tuum prasentts cpigraminatis 
auiloritate donantef, qu* rcgiam 
d( leant digoitairm ut Uuueii iv 
hociorequcro tiU bbentcr additncM, 
nihil honoris ti juris no*iii di-nit - 
iDAlif aut imperil luhtmliatur 
f 5tniviUf| p- Sthinnli 

Coie 
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every emperor to struggle 

against a competitor, chiai^g the majority of 
votes at & election, or against a combination of 
tile el^toi^ to dethrone him. The imperial autho- 
rit L , beca me w ore me tfe etiv o r yet it was 

frequently made a subject of reproach against the 
^perors, that they did not maintain a sovereignty 
to which no one was disposed to submit. 

It may appear 'surprizing, that the Germanic 
confederacy under the nominal supremacy of an 
empeiw shdtild have been preserved in circum- 
stances apparently so calculated to dissolve it. 
But, besides. tile natural effect of prejudice and a 
famous name there were sufficient rea.sons to in- 
duce the electors to preserve a form of government 
in which they bore so decided a .sway. Accident 
had in a considerable degree restricted the elec- 
toral suffiages to .seven princes. Without the 
C^ege, there weie houses more substantially 
powerful than any within it. The duejjj^of 
Saxon y had been siibdiv ided by repeated parti- 
tions among children, till the electoral right was 
vested 111 a pnnee who possessed only the small 
territory of Wittenberg. The great families of 
Austria, RiMria, and Ln,\em1)urjj, '^fhougli ndt 
elecISfjl, were the real he||h of* the German 
body; and though the two |[|Rer lost miaHbf 
their infliteiice for a time th'V^gh the |)emimits 
custom (if partition, the empire seyo-** looked 
for its head to anv btber house than of these 

three. 

While the Germany re- 
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tained their origmal ^racter of offices or^govero* chai 
ments, they were rflawirs e, even t hoi yh consi-^ 
dered as hereditaiy, aQt.gu^ect to partition among ow 
'c^dren. When they acquired th^ nature of*'*“*^ * 
fiefs, it was still consonant to.the principles of a 
feudal tenure, that the eldest son should inherit 
according to the law of primogeniture ; aa inferiy 
provision or apanage, at most, being reserved for 
the younger children. The* law of England 
favoured the eldest exclu.sively ; that of Frailtc 
gave him great advantages. But in (leBiiany a 
different rule began to prevail about the thirteenth 
century.* An equal partition of’the inheritance 
without the least regard to priority of birth, wai 
the general law of its principalities. Sometime! 
this was cflected by undivided pos.ses.sion, or 
tenancy in oominon, the brothers residing toge- 
ther, and reigning jointly. This tended to pre- 
serve the integrity of dopiinion , but as it ww 
freqiuently incommodious, a more usual pnict)pc 
was to divide the tcxntpry From fSiieh partitions' 
are derived those numerous independent pnnei- 
palities of the same house, many of which still 
subsist in Germany. In 15H9, there were eight 
reigning princes of the Palatme fiuniiy; and 
fogileen, in 1675, of that of Saxony.l Orjjjjjglly, 
tljjUj^artitions were in generil alisoliite and with-^ 

• SchniKlt, u IV p. 6«» rfi-fftl, rale; l»i I fiml ii»f !«»««• of JUiJi u 
p. 2fi9. maintaiiu that partition! dWid into two hramfiw. Bulrn 
were not introduced till Ui« IsUicr hhrr^, m 1 1 «-j, n ilii ngbu 

end of tbe thirtcetiili centory. ♦if rnuuul nM<.ruwiri 
Tbi! mjy be true, ns a gem ml 1 ibid I'litpr, p. IH'i 
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CHA^outre5gr8ion;,buC as their effect itf wesJcening 
families became evident, a {Mactice was introduced 
•GXiy of making compacts of reciprocal succession, by 
HANV^ mijhicba fit/ was prevented from escheating to the 
empire, until *all (be male posterity of the first 
eudatary should be ‘extinct. Thus, while the 
fcrmai) empire survived, all the princes of Hesse 
jr of Saxony had reciprocal contingencies of suc- 
cession, or what our lawyers call cross-remainders, 
hveach other’s dominions. A .^^ye re nt -SY.stem 
was gmduall^ adopted.^ By the Golden- Bull o f 
CbiEiirlesTV. tl^c electoral. terrUory, that is, the 
particular district to which the electoral suffrage 
was inseparably attached, became incapable of 
wtrtitio n. and was to descend cto the eldest son. 
In the fiftecBth-eeTitury, the present house *01' 
Brandenburg set thedirst example of eatabli.sliing 
primogeniture!)^’ law; the principalities of Ans- 
pach and Bayreutii w’(;rc dismembered from it for 
the benefit of younger branches; but it was de- 
clared tliat all the other dominions of the family 
should for the future belong exclusively to the 
reigning elector. This politic measure was 
adopted in several other families; but, even in 
the sixteenth century, the prejudice was not 
removed, and some (lerman jirinces denounced 
curses on their {wstcrity, if they should introlkice 
the impious custom of primogeniture.* 

Weakened by these subdi)isions, the princi- 
palities of (Germany in the fourteenth and fifteenth 
centuries shrink to ft more and more diminutive 

• r, p. 2B0. 
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size in the iteale of nations, u^tone hunily, th^ciiAi* 
most illustrious of the former age, was less’eE- 
posed to this enfeebling system. |fenry Vlf cBf-; 
^unL QXJdBtieiobWK. a man of much moyc per-*j,^^]^' 
sonal merit than hereditary ynportatice, wgs ele- 
lift Most part oflis 

short reign he passed in Italy; but he |iad a &)r* 
tunate opportunity of obtaining the crown of 
Bohemia fur his son. John Ifing of Bohemia did 
not himself w'ear the imperial crown ; but three of 
his descendants possessed it, with less interruption 
than could have been expected. His son Charles 
ly. su cceeded Louis of Ba\aria ih J347; not indeed 
without opposition, for a double election and a 
ci\il war were ^natters of course in Germany. 

Charles IV. lias been treated with mure derision 
bi^ his contemporaries, and consequently by later 
writers, than almost any prince in history; yet he 
was remarkably successful in the only olijects 
that he^eriuusly pursued. Deficient in personal 
courage, insensibk.of huuuliatiou,^ending witfiout 
shame to the pope, to the Italians, to the electors, 
so iKKir and so little reverenced as to be arrested 
by a butcher at w orins for wailt of payiTig his 
demand, Charles IV. affords a proof that a certain 


dexterity and cold-blooded {lerseverance nay oc- 
dMonally .supply, in a sovereign, the want of mote, 
respectable qualities, lie has been reproached 
with neglecting the empire. But he never designcdj 
to trouble himself about the empire, except fun 
his private ends. He did not neglect the kingdom! 
of ^hernia, to which he almost seemed to render 
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t 

C8A?. 'detftwuy irpTtfl6iri^he)nua had. beea losg 
idem as Pvef of the empire, and indeed 
fcflijd pr«Miit|l to an electoral vote by no other 
Charles, however, gave the states by law 
' the ri|1it of ehusing a king, on Uie extinction 
the royal family, which seems derogatory to the ' 
in^rial prerogative.* It was much more mate- 
rial that, upon ac(]^uiring Brandenburg, partly by 
conquest, and partl^y acompact of successitm 
in J373, he not only invested his sons with it, 
which was'^conlorraable to usage, but annexed 
that electorate* for ever to the kingdom of Bohe* 
mTa.t conjikntly resided at Prague, where 
he founded a celebrated unirersity, and embel- 
Hshed the city with buildings.^ T his kingdom , 
augmented, also during his reign by the acquisition 
of Silesia, he itequeathed to his son WenoeslaSjs, 
for whom, by jiliaucy towards the electors and thfe’ 
oonrt of Rome, he ha d piocured, against all recent 
example, the imperial succession.J 
I he reign of Qiarles IV^ is^distinguished in the 
constitutional history of the empire, by bis 
Mim Golden Bull , an instrument which finally ascer- 
”rt66 prdfegatives of the electoral college. 

The Golden Bull tcmiinated the disputes which 
nd arisen between different members of the same .. 
House as to thcir.right of suffrj4|e, which vvas dC' 
dared inhereixt m certaip definite ^mtories. The 
number was absolutely restrained to seven. The 


• Siruviui, p <)4 1 . ’ J Stiuviu», p. 637. 

t p Schmidt, 1 

p 5D5 



DtnUNG TRE Ig! 

Iplace of imperial D^ed at CHAft 

■Frankfort; of coronationa, at Aix-l1?Ch^Mlle; aad^v^^ 
the latter ceremony was to be perfoitW by t^ie ctet 
larchbiehop of Cologne. These regnlatipns, though 
i^sonant to ancient usage, h%d ndt Always t)een 
observed, and their neglect had sometimes ex- 
cited questions as to the validity of elisetion^ 

The dignity of elector was enhanced by the 
Golden Bull as highly as an intpcrial edict could 
carry it; they were declared equal to kings, and 
conspiracy against their jiersons inclined the 
penalty of high treason.* Many otlier privileges 
ire granted to render them m^w- completely' 
sovereign witliin their dominions. It seems ex-^ 


iraordinary that Charles should have v oliintarily^ 
elated an oligarchy, from whos# prete«.sions h« 
prem?cessors had frequentlj'Vuffcrefl injury. But 
he had more to apprehend fn»m the two great 
families of Barana and Au.strm, whom he re- 


latively dyiressed by giving such a preponderance 
to the seven electors, than from aif)’ members of 


the college. By this compact with Brandenburg, 
he had a fair prosjiecl of adding a sccoml \otc to 
his own ; and there was more rooff for intrigue . 
and management, which Charles always preferred 
to arms, with a small numlier, than with the whole 
body of princes^ * 

The next reign, nevertheless, evinced the dan - 1 


• rttW, p. 5M. p 
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gier"oft'inTeBtiM|^the doctors with such prepon- 


Wy^h/. deratin^futhority. WengBsl&U8» a supine and 
wduptuoilr man, less respected, and more negli- 
Ga^ny, if possible, than his father, was 
a. regularly J^y-g. 

rn^lqgp, jn TOs righ t, if it is to be oon- 

iidcredtas a right, the^had already used against 
’ M plp hus o f Nasrau in l^OBT^nir^’a^ins^^^^ 
of^varia in 1346. Th^ .chose JRobert .pqunt 
Ri latine i nstead of Wencestaus ; and though the 
latter (il'd not cease to have some adherents, Robert 
has generally been counted among the lawful 
emperors.* Phon his death, the empire returned 
to the house .of Lujcemhurg; Wenceslaus himself 
waving his rights in favour of his brother Sigis- 
mund, king-^^Hungary-t 
The house'of Austria had hitherto given' but 
two emjverors to Germany, Rodolph its founder, 
and his sou Albert, vyhom a successful rebellion 
elevated in tlie place of Adolphus. Upon the 
death of Henvy of Lu.xemburg, in 1313, Frederic, 
son of Albert, disputed the election of Louis duke 
of Bavaria, aUedgmg a majority of genuine votes. 
This produces a civil war, in which the Austrian 


IIOUBC of 
Atutna. 


• Mary of the cities, besides Jodocus, mai^nve of Aloravit, 
• some princes, continued to recog- having been chosen, as far as ap- 
niu Wenceslaus throughout the pears, by n legal majonty. How- 
life of Robert, and the latter was ^ ever, his death withtn three monthi 
■0 much considered as an nsurper ' removed the difliculty ; and Josse, 
by foreign states, that hia ambu- who wai not crowned atFranUbrt, 
aadors wen refused adnuttanee at has never been reckoned among the 
thecooncil of Ihsa Stmviui, pi, eaperora, thouirh modem. cntics 

agiW that his title was legitunate. 
t This election of Signmund Struv p. 68 e. ITeflel, p CU* 
wn, not UDOontested .fosse, or 
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party were entirely wwsted. ^though they^id- ckm 
vanced no pretensions to the impen;^ 
during the rest of the fourteenth wtur\-, the oeA- 
princes of that line added to their, postffsions'* **'*’'• 
Carinthia, Istria and the Tyrol.* As a counter- 
balance to these acquisitions, they lost a great part 
of their ancient inheritance by unsuccessful wtbs 
with the Swiss. According to the custom of par- 
tition, so injurious to princely houses, tiieir domi- 
nions were divided among three branches: ftnc 
reigning in Austria, a second in Styria «nd the 
adjacent provinces, a third in^thc Tyrol and 
Alsace. This had in aconsidcrablrtlegree eclipsed 
the glory of the house of Hapsbiirg. But it was 
now its destiny <o revive, and to enti'r upon a 
r arcer of prosperity, which has j|^er^ince l)ccn 
permanently interrupted. ' Albert, duke of Aus- 
tria, who had married Sigismiuid s only daughter, 
tile queen of Hungary and Bohemia, was raised t ef 
the impofial throne upon the death of his father 4 
indaw liCiiSi He^diedLJft..twD years, lea\ing 
his wife pregnant w'ith a son, Lndislaiw Posthu-' 
n^^ who afterwards reigned in tl^ two kingcloms 
just mentioned; and the choice on|>c 
upon Frederic, dukc^* M^ria.'wrcond cousin of 
the ImI "emperor, from whose posterity it never 
departed, except in a single instance, upon the 

extinctionof his male line in 1740. ^ 

Frederic HI. reiEjcdJfty^breyOT^.tager 
prci&cr.; 

personal character was more insignificant. With jjgj 
better fortune than could be expected, conwdenng ' 
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Wap. bo& lllHii citcirtnatances, \ie es^ped any overt 
^atl^pt Ip depose him, though such a project was 
6 ee. sometime^n agitation. He reigned during an in- 
terea^g age, full of remarkable events, and big 
witti others of hioretleading importance. The de* 
Btniction of the Greek empire, and appearance*of 
tile victorious crescent upon the Danube, gave an 
unhappy distinction to the earlier years of his 
reign, and displayed his mean and pusillanimous 
dihracter in circumstances which demanded a hero. 
At a later season he was drawn into contentions 
with France and Burgundy, which ultimately 
produced" a new and more general combination of 
European politics. Frederic, alway.s poor and 
scarcely able to protect himself' in Austria from 
the seditions of. his subjects, or the inroads of the 
king of Hungary, wa4’ yet another founder of his 
family, and left their fortunes incomparably more 
prosperous than at his accession. The marriage of 
hiason Maximilian with the heire.ss of Burgundy 
began that aggrandizement of the house of Aus- 
tria, which Frederic seems to have anticipated.* 
The electors, who had lost a good deal of their 
former spirit, and were grown sensible of the 
necessity of chusing a poweiful sovereign, made 


* Thi fiunoui dr vice of Auitiia, safe in an inch of hts dominions. 
A. £ 1* 0. U. was first used by StntviuB, p. 722 11c confirmed 

IMcric ill. adopted it on the aich-ducd utle of his fiunily, 
)ue pbtfe, books, and buddings, irhich might seem implied in the 
thm iBttiali stand for, Austria onguud grant of Frederic!.; and 
lit Ittpamie Orbi^|H||o; or, befUmd other hirt prifilmi 
ia OemiL Allcsl^^Kh bt above all pnimes c? the eiapre. 
Ortentidi Unterthurr^^nmld as* These are eoumeraitnl inXoxe’s 
miPHiMi 4ir t mu who was not Honae of Austria, vol. i. p!%3. 
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00 opposition flo Maxtmiliao's ^^comuqi^ng of cuay.* 
the Romans in his father’s life-time. The AW 
trian provinces were re-united, either ^nder Fre-* 
dene, or in the first years of Maximiljpn ; ^ tha t, '***^^’ 
at the close of that period wlych we* denominate 
the Middle Ages, tiie Gernian empire, sustained 
by the patrimonial dominions of its chiefs becany^ 
again considerable in the scale of nations, and 
capable of preserving a balanc^ between the am- 
bitious monarchies of France and Spain. • 

period b etween .Rudolph an(i^.j»d«rtc JUI. rtnnwoi 
i gjdistininusll^ jbv no circumstance* so interesting S3iu» 
as thej)jro8|jp rous state of t he fre’eampcnal cities, 
which had attained their maturity about the coni- 
incncemcnt of tlu^ interrdl We find tlie cities of 
(Jermanv, in the tenth centurv, divided, into such 
as depended imineiliately u^on the finpirc, which 
were usually governed by tlieir bish(»p as nn]H.'nal 
vicar, and such as were included m the territories 
of the dujfcs and counts.* Some of the fornyer, 
lying principally upon the Uliinc aitfl in l'i*ancoiiia, 
acquired a certain degree of iiii|)ortance belbrc the 
expiration of the eleventh century. Worms and 
Cologne manifested a zealous uttachinent to Ifenry 
IV. whom they supported in despite of tlieir 
bishops.t Ills son Henry V. granted privileges 
of enfranchisement to the inferior townsmen of » 


1 

• Ptsffel, n 1«7 Tlie Otiwii 
adopted ihc mi* jiolicy « tlff- 
nfti» which Bejr htd introduced 
■n lUly, coopuig iho lcoipor*\ 

^OTerMem jf ciiioo «pw ^ 


btiiiepif proliohly 4M ft oouMn- 

balmoe to tiw by inilocncy. 
ihittcr, p. 136 Stniv»i, p, VUi* 
t S^ntdt, I. Ill p. 3J0 
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X^p. < utizui%%ho had hitherto beeii<d^nguished from 
. the upper ciass of freemen/ and particularly re- 
eiB- lievad them from oppressive usages, which either 
HANY.r wjwle of their moveable goods to ti»e 

lofd upon their decease, or at least enabled him 
to seize the best chattel as his heriot.* He took 
Ijjvay th^ temporal authority of the bishop, at least 
in several instances, and restored the cities to 
a more immediate dependence upon the empire. 
Tbs citizens were classed in companies, according 
to their j^veral occupations ; an institution which 
was speedily adopted in other commercial coun* 
tries. It does uet appear, that any German city had 
obtained, under this emperor, those privileges of 
(busing its own magistrates, wlrch were conceded 
about the same time, in a few instancy to thc)^ 
ofFrance.t Gradually, however, tl^Wbegan^ 
elect councils of citizens, as a sort oflppate dH- 
magistracy. This innovation might perliaps tahe 
jdace as early as the reign of Frederic at least 
it was fully established m that of hut grandson. 
They were at first only as-sistants to the im])erial 
or episcopal bailifl', who probably continued to 
admihister criminal justice. But in the thirteenth 
century, the citizens, grown richer and stronger, 
either purchased the jurisdiction, or usurped it 


* SdnoMt, p. 243. Pfefiiel, p. 
Sd3. l>umoDt, Corpi Diploma’ 
tiqo€p 1. 1* p. 64 
t SchiB^ p. 245. 
t Fro. 

dene L to Spve in 118?, co'ofirm- 
tng and enlugiBf that of Heavy V 


though^ eoipm^ mention is made 
of any municipal junsdiction, jti 
It Mean ini|>lied in (he followuig 
words: Causam in civitate jam 
liie cofttwtatain non epucofim tut 
alit poMas extra eivrtatem detar- 
mbAneottpeUet Damon^p.KM. 
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thiDugb the iiW^;k|Kglect, or drove out kh| bailiff chai^ * 
by force.* The great jcralution in Fianooaia ahd 
Swabia occaaioned by the fall of the Ho^enatauf** * caiu 
fen family completed the victory of ^ the ^lica. ****'■ 
Ibose which had depended tyxm •m^iate lorda 
became immediately connected with the empire ; 
and with the empire in its state of feej:>lcnes«,p 
when an occasional present of money would easily 
induce its chief to ac(|uicsce iiT any claims of im- 
munity which tlic citizens might iirefor. t 
1 1 was a naliiiii"* 

which the fini nitiamr had reached, and of their 
immediacy, that they wm.adiwneiltoa place in 
jll|P dfgt-s geiieralmcaiings of the confederacy. 

They were tacitly acknowledged to be cipmlly 
sovereign with the electors and princt's., i\o proof i 
exists of any law, by whiah they were adopUsl 
into the diet. We find it said, that Kodulph of 
llapsburg, lu 1‘201, renewed his oath with the 
princes, lords and cities, llider the emperor Henry 
Vll. there is uiiequiviK'al mentiomof the tliree 
orders eonnwsing the diet ; electors, prinecs, and 
deputies from cities.^ And iii 1344, they appeal as 
a third distinct college in the diet of Frankfurt. | 

The inhabitants of these free cities always pre- 
sers'cd their respect for the em|)oror, and gave him 
much less vexation than Ins other subjects, lie' 
was indeed their natural frien^. But their notnlity 


* Sdmiidt, L jv. p. Pfeflel, nunm/i, dr luo Inoffitu H dr prr- 

p. 441. UMOfm fiTMiHi 10 Ittiiatn ditpo- 

t JItmit ibi m Mt Wbdinia- ' Anfflor ajiud Srbmidti t 

dihMff cim pruKiptei ttedonkiu vl p. 31. V 
ct iUb iinikapaiii cWmoo I Fii^ I* . 



ise 


STAVE OF CC80R 


OEB- 

MAIHR 




ai^jj|^dfittes*were their oaturcii^A^ and* the 
veatepts^j^arts of Ciennany were nie scenes of irre- 
eonn^eahle warfare between the possessors of fix’- 
ti||||^sfles and the inhabitants of fortified cities. 
Eaeb party ^as frequently 'the a^essor. Hie 
nobles'were too ofteif mere robbers, who lived 
’jpon the plunder of travellers. But the citizens 
vrere almost equally inattentive t^m^ghts of 
Others, It was their policy to offnHprivileg 
dfburghenbip to all strangers. n^lMbsantryj 
feudal brds, flying to a neighbudlTtplown, fq 
in Mylum co nstantly open. A indj||tude of i 
thus seeiyjnga.s’it were,s^ctuary,'3wetr‘^?^ 
suburbs or liberties, between the city walls-' M 
the palisades which bounded ths territory. Hence 
they were callet j , Pfalilbufgq r. or burgesses of the 
pali.sadcs; and this q]j^,roachinent on the rig^hts of 
the nobility, was, positively, but vainly, grc^ibited 
by several im^x'rial edjcts, especially tlie Golden 
Another class 'tvere the j Aushpiyg er. or out- 
DUigbcrs, wb|, had been admitted to priinleges of 
citizenship, t|iough resident at a distiuice, and 
pretended in consequence to be exempted from < 
all (Aies to their original feudal superiors. If a lord 
resisted so unreasonable a claim, he incurred the 
danger of bringing down upon himself the ven- 
geance of the citizens. These duUnirgbers are in 
general classed un^r the general name of Pfahl- 
burger by contemporary writers,* 


* SclimUlt, t IV p 98 , Lvi p. OfiilS. v. PMbarnr Fmliouig 
rt. PUU, p. 402. l)tt C«D^, is Mndtoa this w>id. 
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As tite taw^yten conscious of CHAP, 

which the nobility bore towrards them, it|Was their* 
interest to make a common cause, and render oer. 
mutual assistance. From this neces.sity of /main- 
tuning, by united exertions, their general liberty, 
the German cities never suffered the petty jea* 
lousies, which might no doubt exist among theiftf 
to ripen into such deadly fe^ds as sullied the 
glory, and ultimately destroyed the freedom of 
Lombardy. They withstood the bishops and 
flbarons by confcderacie.s of their ov\(n. fraflicd cx* 
pressly to secure their commerce against rapine, 
or unjust exactions of toll. Mdrfe than sixty 
cities, with three ccclesia,stical electors at their 
head, formed the league of the Rhine in 12.W, to 
rejK'l the inferior nobility, who, havinS; now be- 
conie immediate, abused tliat independence by 
perpetual robberies.* The Hanseatic Union owes 
its origin to no other cau<te, and may be traced 
perhaps tiMuthcr a higher date. About the year 
J37(), a league was formed, which, though it did 
not continue so long, ''seems to have produced 
l^more striking effects in Germany. The cities of 
Swabia a ndjhe Rhiflc„united themselves in a strict 
'l^fetlefacy a gunst the pjmees, and especially 
the families of Wyrtfroburg and Bavaria. It is , 
said that the emperor Wenccslaus secretly abetted 
their projects. The recent successes of the Swiss, 
who had now almost e.stablished their republic, 
inspired their neighbours in the empire with ex- 


* Scnitiiu, p. 496i^ Schmidt, t iv. p, 101. p. 410. 
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*OiiAP. pectatt||§wbich die event lealize; for 

,the*y defeated in this Avari'and ultimately 
(tKR. compelled to relinquish their IdE^e. Countqr* 
asBOci^on^ wore formed by the nobles, styled 
jodety of Si. George, St. William, the Lion, or 
the Panther.f 

Piwiiiciai 'vThe spirit of political liberty was not conhoed to 
** the free immediate cities. In all the German prin- 
cipalities, a form oY limited monarchy prevailed, 
reflecting, on a reduced scale, the general consti- 
tution of the empire.'^A.s the erajierors shared! 
their legislative sovereignty with the diet, so jil JL 
llui. 4 )xiftccs wlw’ belonged to that a.sscmbly had. 
llieir own J)ro\jind4.8latfi?,,^:itAipQ^d..irf t^t'ir 
I^dal'vassals, and. of the mediate towns wdthin 
their territor}'. No tiix could bo imponed without 
consent of the iilates;''and, in some countries, the 
prince was obliged to account for the proper dis- 
position of the money granted. In all matters o|| 
ln^)ortancc affecting the pnncipality,.^nd cs|h,h 
dally in cases of partition, it was necessary to 
csmsult them; and tliey soinetiinc.s decided be- 
tween com|)etitors in a disputed succession, though 
thus indeed more strictly belonged to the emjicror. 
The pnivincial .state.s concurred with the prince in 
making laws, except such as were enacted by the 
general diet The city of Wurtzburgh, in the 
fourteenth century, tells its bishop, tliat if a lord 
would make any new ordinance, the custom is 


* Stru\iUii, )> rfi'ilel, |> jiiCi Stimixll, t t {i 10., t \i p.7B 
I'ultcr, \K :I 03 
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that he must eli&ihit the citizens, who hi^||||wa]ra cna*. 
opposed hirf tnnomtinfr upon the ancjpid lawn, 
without their consent.* ueh? 

Hie ancient imperial domain, or •possesions 
which belonged to the chief of,the tm’pire as such, nf l^n. 
had originally been M*ry extensive. Besides large S5!« 1 
estates in every prorince, the territory upon eartr 
bank of the Rhine, afterwards oeeiipied by the 
Counts Palatine, and ecclesiastical electors, was, 
until the thirteenth century, un exclusive ph>- 
perty of the empenir. '^s imperial domain was 
deemed so adequate to the support of his dignity, 
that it w'as usual, if not obligatory, for him to 
grant away his patrimonial doniains iumhi his elec- 
ti<tn. But the necessities of Frederic II., and the 
Fong: confusion that ensued upon his death, caused 
the domain to be almost eit^ircly dissipated. Ko> 
dolpli made some efforts to retrieve it, but loo • 
late; and the |UM(r romaimi of what had belonged 
to CharloBiagne and Otho were alienated by 
Charles IV.-| This produced a necessary change 
in that part of the constitution which deprived an 
emperor of hereditary possessions. It was how- 
ever some time before it took place. Even Alliert 
I. conferred the duchy of Austria u|K>n his sons 
when he was chosen emperor. I Louis of Bavaria^ 
was the Arst who retained his hereditary domi- 
nions, and made them his residence.^ Charles 

• Scbniidt, t Ti. p 8 . Putlrr, ^ Strafiun, p till. Inlhftapi- 
p, 236. lulation of Hooert, ii waa fvprMvJy 

t PinTrlfp 560 proviM« that hf should rfUin 

j Id p Stni%Mif, p. /i-iu 4uy h(*atetl hrf for ilu* domtin, 
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'CJBap. IV. an4 Wenceslaus lived almoR^KvIiolly in Bo- 
^hernia; Sigismuncf' chiefly in Hungary; Frederic 
ra- in. in Austria. This residence in their hereditary 
countries, ^vhilc it seemed rather to lower the 
imperial dignity, and to lessen their connexion 
with the general confederacy, gave them intrinsic 
#«wer ijnd influence. If tlie emperors of the 
houses of Luxemburg and Austria were not like 
the Conrads and ‘Frederics, they were at least 
very superior in importance to the Williams and 
Adol])hvises of the thirteenth century. 

acces.sion of Maximilian nearly coincides 
iw'“ with the exjicdition of Charles VIII. against 
1495 aad I should here close the German 

hi.story of the middle age, we^e it not for the 
gijatj^h which is made by the diejt of Worms 
.H??- ’I’lds as.sembly is celebrated for 'the 
establishment of a perpetual public peace, and of 
a paramount court of justice; theTfmpeml Cham- 
\bqr. . ' ^ „ — 

“■ , cau.ses which produced continual 

public iHistiliticK among: the French nobility were not 
■ likely to operate less powerfully on th6 German.s, 
c<[uully warlike with their neighbours, and ratbet 
less civilized. But while the imperial government 
was still vigorous, they were kept under .some 
restraint. \Ve find Henry III., the most jiowerful 
of the Franconian emperors, forbidding all private 
defiances, and establishing solemnly a general 
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peace.* After hU time, the natural tendency of chaK 
manners overpower^ all attempts to «oerce it,* 
and private war ra^ without limits in the em* . on^ 
pire. Frederic 1. cndeavoiucd to r^resslt by a 
regulation which admittcdjtslegality. This was 
the law of defiance (jus diffidationis) which re- 
quired a solemn declaration of war, ahd thref 
days notice, before the commoncement of hostile 
measures. All persons contravening this provi- 
sion were deemed robbers and not legitimate 
enemies.'!' Frederic II. ciu'ried tlio restraint far- 
ther, and limited the right of self-redress to eases 
where Justice could not be obtained. Unfortu- 
nately thea* was, in later times, no sufficient pro- 
vision for rendering justice. The Gorman empire 
in(V‘cd had now assumed ^ {leciiliar a cliaraetor, 
and the muss of states who conijiosed it were in so 
many respects sovereign within their own ti-rri- 
tones, that wars , unless in fliemselves unjust, could 
not be mffle a subject of rejiroach against thdm, 
nor considered, strictly speaking, as private. It 
was certainly most desirable to put an end to them 
by common agreement, and by the only iiM'uns 
that could render w'ar unnecessary, the establish- 
ment of a supreme jurisdiction. War •indeed, 
legally undertaken, was not the only, nor thu 
severest grievance. A very large proportion of 
the rural nobility lived by ro^rj.j Their cas- 

* Pfeftel, p. 312 ! Gmiuim tiquf 
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clHAP. ties, aAhe rains bear witneiw, were erected 

upon inaccessible 'Eills, and ili'defiles that com* 

, mand the public road. An arcbbi^op of Cologne 
havings built, a fortress of this kind, the governor 
inquired how he Was to maintain himself, no 
revenue having been assigned for that purpose. 
'rt»e prelate only desired him to remark, that the 
castle was situated near the junction of four 
roads.* As commerce increased, and the example 
of French and Italian civilization rendered the 
Germarfs more sensible to their own rudeness, the 
presen’ation of public peace was loudly demanded. 
Everj’ diet uh9er Frederic III. professed to oc- 
cupy itself with the two great objects of domestic 
reformation, peace and law. Temporur)' cessa- 
tions, during which ^ all private hostility yvas 
illegal, were sometimes enacted; and if observed, 
which may well be doubted, might contribute to 
accustom num to habits of greater tranijuillity. 
Tile leagues of the cities were prolfably more 
efficacious cheeks upon the disturbers of order. 
In 1486 a ten years peace was proclaimed, and 
before the expiration of this period the jicrpctual 
abolition of the right of dclianec was happily ac- 
complished in the diet of Worms.f 
. These wars, incessantly waged by the states of 
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Gerotany, aelfom ended inM^neet. I^ry few 
princely houses .gf the loiddft ages wcfe aggran* - * 

dized by such means. That small and inde|ic'ndent 
nubility, the counts and knights of 'the empire, 
whom the unprincipled rapacity *of our own age 
has annihilated, stood though the storms of cen- 
turies with little diminution of their numbers. Avt 
incursion into tlic enemy's ^'iritory, a pitched 
battle, a siege, a treaty, are tlie general circum- 
stances of tlie minor wars of tlie middle ages * as 
far a.s they appear in history. Beipre the inven- 
tion of artillery, a strongly fortitied castle, or 
walled city, was hardly reduced cA'cpt by famine, 
which a besieging army, wasting improvidently 
its means of subsft.tence, wa.s full as likely to feel. 

Tliat invention altered the condition *of society, 

* % » 
and introduced an inequality of forces, that ren- 
dered war more ine\itably niinous to the infenor 
jwirty. Its first and most* beneficial efi'ect was tof 
bnng the»pluiidering class of the nobility Mito 
controul; their castles were more eitsily taken, 
and it liecaiue their interest to deserve Uic protec- 
tion of law. A few of these continued to fallow 
their old profession after tlie diet of Worms; but 
they were soon overpowered by the more citicient 
police established under Maximilran. ^ 

The next object of the diet was to provide an impmui 
effectual remedy for private wrongs which might 
supersede all pretence for taking op smu. The 
administration of justice had always been a high 
prerogative as well as boundenduty of tlie cmjic- 
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tflAP. row. It was cxeroRcd originally by thetnselTea in 
oetBon, or by the count-palatine, the judge who 
Oka- always attended their court. In die provinces of 
Germany, the dukes were entrusted with this 
duty; but, in urdes to controul their influence, 
Otho the Great appointed provincial counts pala> 
iine, whose jurisdicti(Hi was in some respects ex> 
elusive of that still possessed by the dukes. As 
the latter became more independent of the empire, 
thd provincial counts palatine lost the importance 
of their <ofiice, though their name may be traced 
to the twelfth and thirteenth centuries.* The or^* 
dinary administration of justice by the emperors, 
went into disuse; in cases where states of the em- 
pire were concerned, it appertaiued to the diet, or 
to a special court of princes. The first attempt to 
re-establish an imperial tribunal was made by Fre- 
deric II. in adiet held at MenU in 1235. A judge 
of the court was appointed to sit daily, with cer- 
tain assessors, half nobles, half lawyers;.and with 
jurisdiction over all causes, where princes of the 
empire were not concerned.f Rodolph of Haps- 
burg^ endeavoured to give efficacy to tliis judica- 
ture; but after his reign, it underwent the fate of 
all those parts of the Germanic constitution which 
maintained the prerc^atives of the emperors. Si- 
gismund endeavoured to revive this tribunal; but 
as he did not' render it permanent, nor fix die 
place of its sittings, it produced little other good 
than as it excited an earnest anxiety for a regular 
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sjrstan. Thi<*aystefm, deUtyid tbrouf^ant tlie chap.' 
reign of Frederic JII., Tml reserved fo^ the first, 
diet of his son.* USii 

j Hie Imperial Chamber, such u'as die name of 
I the new tribnnal, consisted, ah its Original institu- 
’ tion, of a chief judge, who dras to be chosen among 
! the princes mr counts, and of sixteen assessorcf 
partly of noble or ciiuestrian rank, partly profes- 
sors of law. They were named by the emperor a ith 
' the approbation of the diet. The functions of the 
Imperial Chamber were chiefly the ^w6 followm^. 

.They exercised an appeilanl jumdictiun orei/, 
[causes that had been decided by -the tribunals 
I established in states of the empire. But their 
' jurisdiction in prifatc causes was merely apjK'llant. 
According to the original law of (iermany, no 
man could bo sued excop'( in the nation or pro- 
vince to which ho belonged. The early cm jierors 
travelled from one part of^eir domimons to ano- 
ther, in ««der to render justice con.sistontly with 
this fundamental privilege. Wlien the liUxem- 
burg cm|)erors fixed their residence in Boiioiiiia, 
the jurisdiction of the imperial court in tiie^ first 
instance would have ceased of itself by the ope- 
ration of this ancient rule. It was not,' however, 
strictly complied with ; and it is said that the em- 
perors had a concurrent jurisdictioa .vrith the pro- - 
viocial tribunals even in private Cftusea. ' Hiey 
divested tbemselvcs, nevertheless, of thia right by 
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' ^ 

‘crap, pririlegcA de non eoocando; so tiiat no 

subject qfa state cnjbyed such a privilege 
6ER. could be summoned imo the imperial courts AH 
the electors possessed this exemption by the terms 
of tlm Golden 'Bulk; and it was sfAkrially ^nted 
to the burgraves of I4urembe^, and some other 
pieces/ This matter was finally settled at the 
diet of Worms ; ai)d the Imperial Chamber was 
positively restricted from taking cognizance of 
any causes in th^ first instance, even where a state 
)f the empire was one of the parties. It was 
macted, to obviate the denial of justice that ap> 
peered likely'lb result from the regulation in the 
latter case, that every elector and prince should 
establish a tribunal in his own ^dominions, wh^ 
mils agaiifst himself miglit be entertained.* 

The second part of* the chamber s jurisdiction 
related to di.s])utes between two states of the em- 
pire. But these two could only come before iU^ 
way of appeal. During the period lif anmH 
which preceded the establishment of its juris^i 
tion, a custom was introduced, in order to prevent 
the constant recurrence of hostilities, of refennig 
^Jl^uarrels of states to certain arbitrators^ caHfid 
Austre gij^ fis. chosen among states of the same rank. 
TKir conventional reference became so popular 
that the princes would not consent to abandon it 
on the institution of the Imperial Chamber; bat, 
on the contrary, it was changed into an invariable 

* bchmidt, l r p 373 I’utter, p. 372. 
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and univenal law, tha t alL di yw t w chap.* 

fereat st^ niui^ lb tibflnt htstanc^ be 8ub>, 
miai^to the arbitrationarAuatregues.” ouif 

TKe'wntenoe of the chamber would have been 
very idly proftottuccd, if meaiw haB not been de* 
vised to carry them into *executioii. In earlier 
times the want of coercivO'process had been nratc' 
felt tlian that of actual jnris^ction. For a few 
years after the establishment of the chamber, this 
delicienry was not supplied, j^ut in 1501 'an 
institution, originally planned undgr Wenceslaus, 
and attempted by vllbert II., was carried into 
effect The eni|)irc, with the exteptiuu of Uie; 
electorates and the Austrian dominions, was di- 
vided into six ch'cles; each of nhich had its 
eoi^iK'il of states, its director whoso pro\ince it 
was to con\okc them, an^ its iiiiiitury force toj 
com|)el obedience. In 1512 four more circles* 
were added, comprehcudnift those states which 
had bcen’wxcluded in the first division. It was. 
the busiuess of the politic of the circle.s to enforce^ 
the execution of bciitences pronounced by tins 
Imperial Chamber against refractor) states (if' llii^ ^ . 

As the judf^ of the Imperial Chanibor mre AuSr 
appointed with the consent of the diet, and held 
their sittings in a free ini|)crial city, its establish- 
ment seemed rather to eiicroacb OD the ancient 
prerogativea of the emperors, Maximiliaa ex- 
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CH^AP. pr^s8ly»re8erTed these in consenting to t 

4 tribunal.. And, in br^ tofevive them, L 

MANY*./ instituted an Aulic Council at'^^iSana, 

j| comj^d of judges appointed by himself, and 
undeT the polfticak controul of Ine Austrian go- 
vernment. Though some German patriots re- 
^rded this tribunal vrtth jealousy, it continued 
until the dissolutipn of the empire. The Aulic 
Council had, in all cases, a concurrent jurisdiction 
with the Imperi|| Chamber; an cxclu.sive one in 
feudal and soijie other causes. But it was equally 
confined to cases of appeal ; and tlie.se, by multi- 
plied privileges de non appellando, granted to the 
electoral and superior princely houses, were gra- 
dually reduced into moderate edmpass.* 

Th.u ..(l^manic constitution may be reckoned 
complete, as to all its e.sscntial characteristics, in 
the reign of Maximilian. In later times, and es- 
pecially by the treaty ^of Westphalia, it under- 
went several modifications. Whatevef' might ■ 
its defects, and many of them seem to have been. 

. susceptible of reformation without destroying the ' 
systyni of government, it.had one invaluable ex- 
c^lpiice : it protected the rights of the wefflfer 
*9g^n8t the stronger. powers. The law of nations 
was first taught in Germany, and grew dC^of the 
* public law of the empire. To narrow/^a'far as 
|K)ssible, the rights of war and of conqiie^ waj a 
natural principle of those who beloi|ijtt'to pettjf 
states, and haiMiothing to tempt theiJ|||&bitio£ 
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No revolation of our own eventful age,'ex(^pt the c li a p,* 
fall of the ancient French ^j^tcm of governmeht, 
haa;)N^ BO extensive, or to likely to pr^uc-e iin-* auu 
porlant consequences, as the spontaneous disso- 
lution of the Oernian empire. ^ T^liether theniew 
confederacy that has been substituted for that 
venerable constitution will be equally fayourabie« 
to peace, justice, and liberty, is among the most 
interesting and difficult prublelbs that can occupy 
a pliilosoplucal obsener.* 

At tlie accession of Conrad thft^irst, (jcrmany 1 , units of 
had by no means reached its presenfex lent on the 
eastern frontier. Henry the Fi^vlcr and the 
f)thos made great acquisitions u]M>n that side. 

But tribes of Scli^vonian origin, generally called 
Vemdic, or, less properly, Vandal, occupied the 
nortitetn coast from the^llic to the Vistula. 

These were independent and formidable Ixith to 
the kings of Denmark and princes of (ienuany, 
till, in the rcyn of Frederic Barbarossa, two of the 
latter, Henry the Lion, duke of Savuny, and 
Albert thb Bear, margra\e of Brandenburg, sub- 
dued Mecklenburg and Pomerania, which after- 
wards Iwcaine duchies of the empire. Bohemia 
wan undoubtedly subject, in a feudal sense, to 
Frederic I. and his successors; though its con- 
nexum with (lerinany wa-s always slight. The*, 
eniperors sometimes assumed a sovereignty over 
P^^nrk, Hungary, and Poland. But what they 
gain^ upon this quarter was com|||(k)Hated by the 
gradual separation of the Nethedimds from their 

* The first editMii o( Ihu work was puUiihed evljr iii 1016 . 
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■CHAP, domin^n, and by the still more complete loas of 
the kingdom of Arles, the house of Burg^y 
possess^ must part of the former, and pij|||M 
little /egard as possible to the imperial sfi^- 
macf; though the, German diets in the reign of 
Maximilian still continued to treat the Netherlands 
4as equally subject tajliir lawful controul with 
the states on the rig^rronk of the Rhine. But 
the provinces between the Rhone and the Alps 
wore absolutely Mparated; Swisscrland has com- 
pletely ;;ucceedA in estalilishmg her own inde- 
pendence; and the kings of France no longer 
sought even the beremony of an imperial investi- 
ture for Dauphind and Provence. 
ii(.h<"nia - Bohemia,, .which received tlnvChri.stian faith in 

I IH (olislitii* , * • , “* , 1 /* 

{ tiiHi the tenth ■century, tleyated to the rank o^a 
Ityigdoin near Ahe eadivf-the twelfth. The duKes 
4nd king.s of Bohemia were feiidiilly dependent 
I upon the emperors, from whom they received 
n\;i‘.stiturc. They povsevsed, in retiij[D,.,,aHulKage 
imoni? tlie .seven eleetors, and held one of the'--* 
ilfrent uthces in llte imperial court. But sejiarate^ ' 
by a rampart of mountains, by a ditferenee ofon^n 
nid language, and ]>erhaps by national prejudices, 
Giom Germany, the Bohemians withdrew as far as 
possible from the general politics of iSe confede- 
racy. The kings obtained dispensations from at- 
tending the diets of the empire, nor were they 
able to rcm.state themselves in the privilege thus 
abandoned tilflljiie beginning of the last century** 
The {pu’aiunttiUof thi.s kingdom, in a very slight 
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ptrtaking of the feudal chuactei^* boie chap. 
^ijgafeiBBlance*. of Polaoid; bat 
' were divided into two classes, thd baronial 
rnd .the equestrian, and the burghe];p funped a 
Ihiid state in the national diet. , FosthfiLpfiBSflkiiUy; 
they were in a condition of servituds* or predial 
fiilenage. The royal au&rity was restrained by. 
a coronation oath, by a i> j^anent senate , and by 
frequent assemblies of th e diet.* where a nunienms 
and anned nubility np])C’arod to secure their lilicr- 
tie.s by law or force-t Tjj^j^ptfe pipisedf in 
ordinary times,, to tlie nearest heir of Uie royal 
blu^ but the right of decUpa •was only hus- 
|K‘iuljali and no king of Bobeniia ventured to | 
boast of it as his*4nlientance.| Tiii.s Im^turc of 
<jectiv.e „apd.JiC»!ditary. muaatchy was eoinnum, 
as ^e have seen, to ni(istii!uni[ieaH kingdonis m 
their onginal constitution, though few continued'* 
so long to admit the participation of popular 
suffrages. 

The icigmng dynasty having become extinct ii«iiw«f 
in I30(j, bv the death of Wcnctilius, son of that 


* Hona ifMoriJin tot» llolicmtii 
otiini.i liarttlittni •tunt 
VII altMlnliJ, fifrpiiirj rniriiilin 
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t Dabftfiui, the Bobcniun 
hiMunan, rrlaU'i (Lb. it in ; th.it 
the kinplom hwnng no writti*n 
tjwi, \\pn(Ohbu^i onr of lh< 


kin^^f alioiU the yi'jr I {(K), vnl 
for .111 lliliin r tn iniiijiile^ 
cmlr llfit ihi* Imliility 
coiivtiil (o this aviiiri', prolwiljiy, 
wf tin c oiisi-ipirria*^ uf liUiiii* Iii^ 
tlie prvrrifpiiiM' dortrims of die 
iiviluiis. Tliiy (rppost'i, 4 l iht 
vinu* ifOiCi the inutitulion nf an 
uiutcniiy <il Prague, which how 
nerioA |i)a||t aAerwanl^ tunlu 
Chartfi 
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*CH AP. Ottoctu who, after extending his conquests to the 
^Baltic sea, and almost to the Adriatic, had lost 
~§t£- his life in an unsuccessful contention wijdLIhe 
MANV, gjjjpg^pj. Rqdolph, the Bohemians chose Joffi of 
Luxemburg, *soo of^enry VII. Under the kings 
of this family in th» fourteenth century, and 
^^)ecia% Charles IV^hose character appeared 
in a far more advanta^us light in his native do- 
mains than in the £nipjre, Bohemia imbibed some 
portion of refinement and science.* An. university 
erected ^y Charlhs at Prague became one of the 
johniiuu most celebrated in Europe. John Huss, rector of 
the university, .who had distinguished himself by 
opposition to many abuses then jirevailing in the 
church, repaired to the councul of Constance, 
under a safe conduct from the emperor Sigismund. 
In violation of this pledge, to the indelible infamy 
of that })rince and of the council, he was con- 
demned to be burned and his disciple, Jerom e 
of Prague, underwent afterwards thg^same fate. 
iluwiMwtr. IJifi countrymen, arou.scd by this atrocity, flew 
to arms. Tliey found at their head one of those 
extraordinary men, whose genius, created by 
natuTe and called into action by fortuitous events, 
tj^poars to borrow no reflected light from that of 
MaZjf*. others. John Zisca bad not been trained in any 
.hchool which could have initiated him in the 
science of war; that indeed, except in Italy, was 
still rude, and no where mure so than in Bohemia. 
But, self-taugi||t be became one of the greatest 
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o^>tabs ivho had appeared hitherto in Eorope. chap. 
It renders his exploits more marvellous,^ that he 
^^toJly deprived of sight. Zisca has been 
oalleathe inventor of the modem art of fortifica- >uny. 
tioD ; the famous mountain nqar Pra^e, fanati* 
eally called Tabor, became, hyltis skill, an impreg- 
nate entrenchment. Fq||^ stiatagemsf he hid 
been compared to Haiuil^l. In battle, being 
desritute of cavalry, he disposed at intervals ram- 
patlsofcarriagcs filled with soldiers, to defend Ms 
troops from the enemy’s horse. own^station 
was by the ehief standard; where, after liearing 
the (dtciimstances of the .situation explained, he 
gave lus orders for the disposition of the arm}'. 

Zisca was ne\er defeated, and his genius inspired 
the Hussites with such enthusiastic affertioii, that 
some of those who had served under him, refused 
to obey any other general, and denominated them- 
selves Oqihans, m oommemyration of his loss. He 
was indeed, j^nx-ioiis enemy, though some of Ins 
cruelties misht, perhaps, be extenuated by the 
law of retaliation ; but to his soldiers affable and 
generous, dividing among them all the spoil.* , 

Es’en during the life-timc of Zisca, the Hussite^ 
sect was disunited ; the citizens of Prague and 1404 
many of the nobility contenting themselves with 
moderate demands, while the Taborite s, bis {lecu- 1 
liar followers, were actuated by a most fanatical 
frenzy. The former took the nam^f Calixtins, 
from their retention of the saccnllhtal cup, of 
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CHAP. piiests bad latterly thought fit to debar 

lay™®®; an abuse indeed not suffirdent to justify 
•OER- a civil war, but so totally without pretence o^apo* 

' * ' l®Ky* tl^at nothing less than the determined obsti* 
nacy of the flemisb church could have muntained 
it to tins time. The Taborites, though no longer 
led by 2Ci.sca, gained sope remarkable victones, but 
were at hst wholly defeated ; while the Catholic 
and Calixtin parties came to an accommodation, 
by which 8igismund was acknowledged as king of 
Bohenya, which he had claimed by the title of heir 
to ins broUier Wenceslaus, and a few iirdulgences, 
1 4 : 1:1 os])eciaUy theaiAe of the sacramental cup, conceded 
to .die moderate Hussites. But this compact, 
though concluded by the council of Basle, being 
ill observed, through the perfidious bigotry of the 
See of Kouie, the refofmers armed again to defend 
their religious liberties, and ultimately elected. a 
nobleman of their o\vii< party, by name Geoige 
I I. ’is P^Mliebrad, to tlic throne of Boheqgj^ which he 
luuintained during his life with great vigour and 
prudence.* I'lMin his death, they clio.se Uladis* 
ilri laus, son of Cusnnir king of Poland, who after- 
wiuds obtained also the kingdom of Hungary. 
I. >27 Both these crowns were conferred on bis son 
Louis, after whose deatli, in the unfortunate battle 
of Moliacz, Ferdinand of Austria became ima' 
reign of the two kingdoms. 

The Hungarians, that terrible people wne jaid 
waste the Italian and German provinces of the 

* t^nfonl Niiiuuit r<ar 
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e»pf)« in tenth centnry, became prqulytea chap. 
soon aftemu/la to th^religion of Europe, and thnr 
sovereign, St. Stephen, was admitted by the pope oeiu* 
into the list of Christian kings. Though the Hun* 
garians wereof a race perfectiy distinct from either 
the Gothic or the Sclavonidn "tribes, their system 
of goA-emment was in a gnat measure analogous. 

None indeed could be more natural to rude nations 
who had but recently accustorned themselves to 
settled pos.sessions, than a territorial aristocracy, 
jealous of unlimited or even hereditary |)|^wer in 
their chieftain, and subjugating the inferior jicople 
to that .servitude, which, in such a'state of society, 
is the unavoidable consequence of poverty. ■-* 

The marriage of an Hungarian prince-ss with 
Charles 11. king of Naple.s, eventually connected 
her*country far more than^t had been with the 
affairs of Italy. I have mentioned in a different 
place the ctrcum-stances wlych led to the invasion 
of Naples l'jJ.ouiskingof Hungary, and the wms 
<if that jwwerful monarch with Venice. By mar- s,g„maiid. 
rj’ing the eldest daughter of Louis, Sigismund, af- 13(12 
terwards emperor, ac(iuired the crown of H tingaj'y, 
which upon her death without issue he retained m 
his own right, and was even able to transmit to 
the child of a second marriage, and to her husband 
Albert duke of Austria. From this commence- 
ment is deduced the connexion between Hungary 
and Austria. In two years, however, Albert dying 1437 
left his widow pregnant ; but the stMes of Hun- 
gary, jealous of.>Austrian influence, and of the viuiaitH. 
intrigues of a minority, without waiting for her 1440 
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' cm hf". deiireQ', bestowed the crown ladislni^ 

king of Poland. The birth of Alb^HjPposthlknous 
‘OEB- SOD, Ladislaus, produced an opposition in behalf of 
the ipfarft‘5 right; bu^he Austrian party turned 
otil^ the weaker, an^ URdislaus, after a civil war of 
some duration, became undisputed king. Mean- 
while a, more formidable enemy drew near. The 
Turkish arms had subdued all Servia, and excited 
a Just alarm throughout Christendom. Uladislaus 
led a considerable force, to which the presence of 
the cardinal Julian ga\e the appearance of a cru- 
.sade, into Bulgaria, and after several successes, 
concluded an honourable treaty with Amurath II. 
Hut this he was unhappily persuaded to violate, at 
1444 the instigation of the cardinal*, who abhorred the 
impiety of keeping faith with infidels.* Heaven 
judged of thus otherwise, if the judgment of 
heaven was pronounced upon the field jof.War^. 
In that fatal battle, Uladntlaus was.kil|e^and tfi^ 
Hjingarians utteily routed. was 

permitted to rest on the headq^VliMina Ladi.slaui,: 
but the rcgeney'was allottdh^ the states o^j^- 
IuiuImw gary to a native warrior, J]^n..^UJiniades. 

* .t nras kji thin ptf-jt 4o hUb, or at InA (li!s||lion of ^is 

fitly on I'opf 1 n^rt.|,u,g H '^enp# troops, at COMora, wftre he was 
Mt ( urdiiiali, nullum valtre ftedu^, 'defeated in 244ti (Spondanus, 
(^uotl ir inrun cum hostibus ad ann ) I'robabiy be wan 
ffbUionis ficrrih^iiiii MSPt p .T?)? one ofil^ pmd«Dtty brave me*. 
Tbc tiortU in i( iltci arc clipped in, who, yifli'n vi^iy i*} gut of thelf 
to pnf a ali^tlu pn-tcat <nr bmik' power, reserTriAemielret to i|bt 
*®R the treaty another day tj j dcl i a the cbanc- 

t IJunntadrs wasjjyallacbian, tt r of all pamlnv tccitstomed to 
of « fainili Poles desultory warlhre This is the 

charged him with cowardice at apolojry'nwde /or Inni by iKneta 
Waraa (Jlneas Sylnus, p 30 ft ) SyUius IftfUMurei railitans pe- 
^nd the Ortrks impulr the same nto nu.la m pugoii sains visa, et 



ndtilc Tiie..MiuDi.K Ai.ts^ Ij*d 

hijrojtoocMfifte breach for twelve ycafs4i|^inst bHAF. 
the l«rlti 4 HPwer, frequOTtly defeated,^ but 
conquered in defeat. If the renown of Hunnindea cru* 
raay seem exapfgerati'd b j^ e partiality of writers 
who lived under the reign mitigsont if isconiinaed 
by more unequivM'al evid^ce, by dhe dread and 
hatred of the Turks, whose children were taught* 
obedience by threatening them with bis name, and 
by the deference of a jealous anstocracy to a man 
of no distinguished birth. lie surrendered *tu 
yinini Ladislutis a trust that he had ^xercyied with 
perfect fidelity ; but lus merit was too great to be 
forgiven, and the court never frwted him with 
cordiality. The la.st, and the most splendid seri'ice 
of niiniiiades was the relief of Helgradf*. That} Y ri f' 
strong city was besieged by Mahonut II. thre^ "'l4'';q 
jears after the fall of ('ons^uiitinoplc ; its eaptur# 
would have laid open all Hungary. ;\ tumultuary 
army, eliietly collected by ^lie preaching of a friar, 
was entru^itit^ to . lie {lenctrated iuto 

t he city, a nd Jiavuiit repulsed thejl'urks in a fortii 
nate sally, wherein Mahomet was wounded, had 
the honour of c ompel ling IpHi to raise the siege in 
confusion. The relief of Belgiade was more im- 


saharf aliquot quam omnf^ penre 
miluit Puluai aueplani I'o prx' 
liucladcm llunia^b vecordi* at- 
i|Ue ij^nawai (r&didciiuU; ipw* 
cannlia sprei.* ciMqufr«lu«t fst 1 
ohierte thai all the writers upon 
liungarun alTairi iuve a [tart) bia^ 
ODC way or ribK ife hot and 


in(Hi aulhcniir account uf Iluti 
niadi 1 sectDi to bf, «lill allomnk 
for thts parttalityf m the ebromeb 
of fohn 'I'hwrOCTt who lived undei 
Mattliiav. Bonfiniuv, dti Jlaliai 
compiler of Ihe i^jne a^c, has aui> 
plil'it^ Uijf onginal autboniv lu tii< 
three dmadf of Ifongan^n fiiitory 
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‘ CHAP, portantin it^ ^ecjLjt han in its cuetim- 

ii^^^istaiices. It revived the spints of ^Bfcope, 
oER> bad been* appalled by the unceasing victories of the 
infidels, hfehomet himself seemed to acknowledge 
the importaiice of t||e blow, and seldom afterwafi^ 
attacked the Hungarians. Hunniades died soon 
alter thi/i atchieveraent, and was followed by the 
king Ladislaus.* The states of Hungm^, although 
the emperer Fredchic III. bad secured to himself, 
a»he thought, the reversion, were justly averse to 
his chai^cter,^ and to Austrian connexions. They 
Mililiiiii conferred their crown on Matthias Corvinus, son 
*^1458 **'®**^ great* Hunniades. This prince reigned 

above thirty years M'ith considerable reputation, to 
which his patronage of learned men, who repaid 
his nuinificence with \ery profuse eulogies, did 
^ not a little contnbute.y Hungary, at least in his 
time, was undoubtedly formidable to her neigh- 
boure, and held a res{)ectable rank as an indepen* 
dept power in the republic of Euroji^ 

* Ladjfllius (Itoil at I'raguCtat from Matihias, or wrote at lus 
the ue of twenty-two, with great court, for tiaggeratiDg his virtues, 
suspicion of }H)isou, which fell or dissembiing bis mttAutunea* 
chiefly on George Podiehrad and And this was probably the case, 
the Hohcmians. *¥^Qea.s Sylvius However, Spondanus has rather 
was with him at the time, and in coottacted a prejudice agaust the 
^ a letter written immediately afler, Corrini A treatise of Galeotus 
, plainly hints this, aodhn manner Martins, an Italian /rfemfearr, De 
carnei with it more persuasion dictia cl fiicUs Matbue, though it 
than if he had sjHikpn out. Kpist often noticea an oidma^ saying 
^4. Mr. Coae, however, lufomu as jfiQfolb crinth dictun. nvci 
til that the Bolicnuin historians a raiouraUr^mssion of Mat- 
hate fiiUy disproved the charge. thiis's abilHf»' and abo of hb 

f SpoManus fraqueutly blames iDtegrity. 
the lUJians, who received pensions 
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kmrf p m of BttT!guq 4 y Arks 9910^ cujii?.* 
keaded tbe^lkok mouBtuQ^ regiun wbicliVe 
B0« esJl SwMBwJMid. U was socordlasW.Ve* okiv 

>AKY. . 

Sttuvi^d 
lu p«rl]r 

other nff to the empire. divWk d th^ pyMPJwiBi^ - ***- 
wiA ecclesiastictl lords, hardly less powerful than 
themselvea. Of the former w€ find the counts of 


to the bcgy^tof 

feidofi^ along with die rest 0 ^ bi^dominiona. A 
fiumetouB and ancient nobilitv, vassals one to an- 


Zahriogen, Kyburg, Hamburg, and Tokenbarg 
most conspicuous; of the latter, the l^shop of 
Coire, the abbot of 8t. (tall, and ab^sxof Stxkm- 
gen. Every variety of feudal rights wu.s curly 
found and long preser\ed in Helvetia; nor i.s there 
any country' whoite history lietter iil(istratc.< that 
ambiguous relation, half property and half d(»- 
inibion, in which the ternbirial aristocracy, undei 
the feudal system, stmal with rcK|)cct to tlieir de- 
pendents. In the tvvc lftli century^ tbttjSlKlIS 
towns rise jntg..sume,d^fe.o£impmtauce. l^ijnc 
was eminent for cuimnercial activity, and sccni.s 
to have had no lord liut the eiiipenir. lk>je, 
though subject to its bishop, p ossessed th e usual 
privile^s of municipal government. lk‘rue*aiid 
tri,bunf , founded only in that century, made a 
r apid progrpRs. and the latt er wa.s ^se(L along 
widi Zuric, by Frederic ll. In I2,lS.~to the raii|ci*C 
a^vc imp eril city.'^everal changes in the prin- 
cipal Helvii^ families took thir- 

teenth centunr . before the end trf w.S<^ the house 
of Hapsburg , under the politic and cuterprizing 
Rodolph, and his son Al^rt, became jMivieiised. 



1^ STATK OF £ViM>ll|ll 

■CHAP- tthroi^jjL. various titles, of a great ascendant in 
jSw^nand.* . ' ' 

•ER> Of the%e titles none was more^mptingto an 
ambitioas c}»i?f, than that of advo^te to a convent 
That specious ,naii\e conveyed with it a kind of 
indefinite guardianship^ and right of interference, 
^hk-h frequently ended in reversing the condi- 
tions of the ecclesiastical sovereign and its vassal 
But during times 6f feudal anatehy, there was 
perhaps no other means to secure the rich abbies 
from ub^ulutc sjKiliation; and the free cities in 
their early stage sometimes adiqited the sail^ 
Til* s»iu policy. Among other advocacies, Albert obtained 
that of some convents which had estates m the 
vallies of Scliw itz and rndenvaW. Tliese seques- 
tered regions id’the heart of the Alps had been 
for ages the habitation ’of a pastoral race, so hdp- 
pily forgotten, or no inaccessible in their fastnesses, 
as to have acquired a virtual independence, regu- 
lating their own affairs in their gene^ assembly 
with a perfect equality, tliough they acknow- 
ledged the so>eieigiity of the empire.i The jieo- 
[ile of Schwitz had made Hodolph thuir advocate. 
The)^ distrusted Albert, whose succession to his 
father's inheritance spread alarm through Hel- 
vetia. It soon appeared that their suspicions were 
^■ell founded. Brides the'local rights which his 
ecclesiastical advocacies gave him eiier part of the 
forest cantons, he pretended, after ||^lection to 


** PUtiU'a lii^lor) tif the UeUedc f *■ 
Confcdvrac), tul i iliapo 
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the empire, to send imperial bailiilv int^ theii* ciiaf. 
rallies, 'as Idministiators of criminal justiw. 

Their oppression of a people unused to controul, osa^ 
whom it was plainly the design of«Alb^ to 
rridoe into servitude, excit^ those generouK 
motions of resentment, which a brave and simple 
race have seldom the discretion to repress, Three 
men, Stauffacher of Schwitz, Furst of Uri, Melch- ii.<iriu<i[ 
tbal of Underwdd, each with* ten chosen asso- 
ciates, met by night in a sequestered field, and 
swore to assert the common cause of their liber- 
ties, without bloodshed or injury to the rights 
of others. Their success was aitsverable to the 
justice of their undertaking; the three cantons 
unanimously took* up arms, and expelled their 
oppre.ssors without a contest. Albfert's easa-s^ina- 1308 
Uorf by his nephew', which followed soon after- 
WBids, fortunately gave them leisure to consolidate 
their union.* He was succeeded m the empire by 
Henry VII. ^alous of the Austrian family, apd 
not at all displeased at proceedings which had 
been accompanied with so little violence or dis- 
respect for the empire. But I.eoj>old, duke gf 
Austria, resolved to humble the pc'asants who had 
rebdled against his father, led a considerable force 
into their country. The Swiss, commending them- 
sdves to lieaven, and determined rather to perish 
than undergo tj^at yoke a second time, though 
ignorant ofi^ligular disdpbnc, and unprovided 
with defensive armour, utterly discomfited the 
assmlants at Morgartcu.f 1315 

• rianla, i 6 
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*CHAP, Thii^^reat 'fictory, the Msmthon o£ Swuserian^ 

warmed the indeiT^demceof the three' ^ginaJ 
. cantouft! -After some year% l^cenie» contignoos 
HVsitQtitioiitaiKlalilceininferes^wtt'.iiicorpoi'^^ 

df^iH into their confeder^y. libras farmroe malmiiwy 

4^'^*’ enlarged 'about the middle of the foifrteentli^een- 
t«iy, by. the accession of Glaris, Zng and 
Berne, all which fook place, within two years, 
rhe hrst and last df these cititisj^d already been 
engaged in frequent wars with 4he Helvetian 
noj^ty^ and^ their internal polity was altogether 
republican.* They acquired, noi^ independence, 
which they tdtetdy enjoyed, but additional secu- 
rity by this union with the Swiss, properly so 
called, Mvho in deference to their power and repu- 
tation ceded1o*them the first rank in the league. 
The eight already, enumerated are called the au- 
cient cantons, and continued till the late reforma- 
tion of the Helvetic system to possess several 
distinctive privileges, and even rigj^s of sove- 
reignty over subject territories, m which tlie tivc 
cantons of Fnburg, Soleure, Basle, Schaffausea, 
and Appenzel, did not participate. From this 
time the united cantons, bift especially tiiose of 
'%me and Zuric, began to extend their territories 
at the expense of thq^.rur|l nobility. The same 
contest between these parties, with the ifeme ter- 
roinaUon, which wekno^genefBUj|D have taken 
place in Lombardy during tht||p«enth and 
twelfth centuries, may be trimpr with more 


• PlaiiU, cc. B, n 
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ttffiulaiiflBB ia the anuls of SirioerluHl.^ liJce chap 
the Laqabaitfi too, the Helijptic cities acted with 
policy and ntoderatbn towards Uie ooblSs whom csa^ 
oipaoBOto adttiUtihg them to th^ fhmchisea 
oiitlrir oomraunity, aA'co-bu|;gheBB,* (a privilege ^ 
wfakdi virtf&lly .inqdied *0 defenave alliance 
against any aasaihM;) and uniformly respecting* 
the legal rights of. property. Many feudal supe* 
riorities th^ ^iiM||Daed from thtf owners in a more 
peaceable manner, through purchase or mortgage. 

Thus the house of Austria, to which the ej^te^sive 
domains of thfr counts of Kyburg liad devolved, 
abandoning after repeated defeats .its ho|)es of 
subduing the forest cantons, alienated a great part 
of its possessions to Zuric and Berne-t And the 
last remnant of their ancient lldVetkitcrrituneH 
in !\rgovia was wrested th 1417 from Frederic 
count of Tyroh who imprudently supiiortmg Pope 
John XXII I. against the council of Cuiistniice, 
had been to the ban of the empire. Th^'se 
conque.sts Berne could not be induced to restore, 
and thns completed the independence of the con- 
federate republics. I The other free cities, tlioug|i 
not yet incorpomted. and the few niuaiAing 
nobles, whether lay or spiritual, of whom the 
abbot of St. Gall wa%.the principal, entered intr 
separate leagues with different cantons. Hwisser 
becam| therefore, in the first part of the 
fifteenth cl||||« a free country, acknowledged 
as such by i|||^bouring states, and subject to 
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‘CfflAP. noe||fnal controni, though' ftill compnhMided 
nominaj^vereigij^ of the eim|pe. 

OER. The aftiirs of Swilwrli - 

' spac^in the great clj^rto 
to some respects th^y are_i 
weoliiliol5l*of mighty*ki! 

►sides do, we find s^any 
or the union of ^Iwch vir 
success. In the flhlian repub^jmj^more splendid 



sympatl^, 
^ith .so complete 



temple may seeni to have beeShfjl||ed to libetl 
b']|U|ii^e abroach, the serpents of factior 
ar^^ra nod the form.'d|£^ranny 

among the^jfe|nt shadows b^PIrtlie sMne. 
Swisserland, not absolutely blameless, (for what 
repnbhc baB^Mn .so ?) but comparatively exempt 
from t«bi»ie^jTOurpation, andinjuatice, has well 
de.scrvt‘d to enpj^ th^ native pen of an historian, 
aocounted the nmst eloquent of^tjjd’ last age.* 
Other natio|| displayed an insuperable resolution 
in ^he defenw of walled towns; but tjjp stoidiiiess 
of the Swiss in the field of baUle was without a 


** J^am uiiadjuaiiitui viitli AIuI- 
fers hmtory in ihi* nritimnl Ian- 
^ luit, prowDiiii^ tho first 
"ic of Mr I Mania's IIisloi> of 
[iUutic l'onff«lfni^ to 
I tranilation or nljnaffen)ent9r 
It, I can wtil cdiunvp that it d«- 
ivnes thviumniunis of Madanic 
dc Slael, ami oiIut foreign crilics 
It w very ran* to meet with adch 
picturesque mid iiuty dcliiieaUoo 
i« H modern liiauio|n of diftatit 
limes. But 1 must dtnene. that 
iftite authrnlic thrtiiiktr. of Suih- 
siriand have eiuhlrd Muller u» 


S IliA Ills narration mth so 
cAinisli^tial detail, he hns 
rciuarlabiy fortunate lo bts 

« rifios. No man could nrntc 
nail of Knglaod or FmuoB m 
urteenth centum vritli sa^ 
particuUnty, if he wlPacrupulow 
^aot to MT up tli« meagre 
chrwnclcra from ,llie sloiffof h^g 
invMtHmM^Mnkiiiir iMWir 
ofS»iweita|«n4ilull«’s exact 
acqodinuneem it, W* ptn 
hiin another ftOmitngv aaaiNua/tr 
of hiMoi|^ 



DUAING TilC M[Dnt£ AGES. 


U 



mined rather to 
a far greater 
fgfiious battle' 


paraUdU/ttoless we TecaJl the memory chap 

demodt^ It wa» ei|» estaW^ed as a that 

t]^ter^ defelt should * ger. 

.. d^of the execudoner. 
ohad beeq sent to opfwse 
french in thoufir 
ated without loss, deter*, 
thel||i^ and fell amidst 
of the hosti^ slain/ At the 
i^mpach in 1395, the last whifli 
ria presumed to try against the forest c^a^s, 
i^^bts, dismounted frr^UierrnRes, 
prefemted an^H||Hregnable barrieMW which 
disconcerted the Swiss; till WinkiSried, a gentle' 
man of Underwi^Jd, commending hjs wife and 
children to Ips countrymen, thni*‘lMini)*<^lf 
Ui^opposite ranks, and c(4lectij||^ U many lances 
as he could %pisp, forced a pS&sage for his fol- 
lowers by burying them in his boso^l 
ThCr^bur^ers and pea^ints of SiWaserland, ill r>o»iiMif* 
provided witti cavalry, and better able to dispense *'*' 
with It than the natives of champaign countries, 
may be deemed the principal restorers of the (ireek 
and Roman, tactics, ■^ich place the strength ujfi 
armies in a steady masis of infantry. Ueaides t^ ' ^ 
splendid victories owi^^ukes of Austria, 
tl)eir o4Ka neighbouffifg nobility, they had rc- 
pulifl, in tlie yeit 1374' one of those predatory 
bodie* of tilq||B|» the scourge of Europe in that 
age, and tnyj^ose licentiousness kingdoms and 


• Vol. II e. 3. 
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«9J1AP. free s|(|tes ytdded alike a^iayive saboiienoa 
THiey 0a/r6 the Daughin, afremards Lil^ XL, 
OER- ' who entlred their country injj[^44 with a amilai 
, MANX. rulpans, called Artoa^iifci,i4hc diabaid||i 

inercenarie8of,the^English>war, snfficient^pa^ 
to d^iet fhnn his invasion and to fispect their 
valour. That able prince fonOhd indeed so high a 
notion of the Swiss/ that he sedulously cultivated 
their alliance durihg the rest of life. He was 
made abundantly sensible of the vtisdom of this 
policy, when he saw his greatest enemy, the duke 
of burgundy, ‘routed at GranstJn' and Morat, and 
his adairs irnK^verably ruined by ^ese hdrdy iu* 
publicans. The ensuing age is the most conspi- 
cuous, though not the most essentially glorious, in 
the history of Swisserland. Court^ for the ex- 
cellence of their troop4 by the rival sovereigns of 
Europe, and themselves too sensible' both to am- 
bitious schemes of dominion and to the thirst of 


money, the united cantons came to jjlay a very 
prominent part in the wars of Lombardy, with 
greaf military renowm, but not without some im- 
jicacbment of that sterling probity which had dis- 
tingliishcd their earlier ett'orts fenr independence, 
^hese events Ifewcver do not fall within my limits; 
but the last year of hflaenth century is a 
'leading epoch with which I shall cfose this 


ttiiSeitiOD sketch. Thouftit the house of Aus^a had fllABed 
to menace the liberties of Helvetid^^ ha*erven 
" '***■ been for many yean its ally, the«lAi^iur Maxi- 


milian, aware of the important wrvice be might 


derive from the cantons in his projects upon Italy, 



DUUXIi Till Mimu A0E3. 


nwcUMoftbc&i^ll^tagehenutNDed^tbev chaf.* 
Frenra intera^, endeiTOured' to Ve- 
me tkfuttextiDguwhed sopremacy of thi empire, ock* 
Hit mpremMyJied just been restoied ii^ (Jer* 
ittmjiby the establKhment of ^ l^nperial Cham* 
bar; and of ff regular pecumary contribution for its 
support as well asfiir other purposes, in\the diet 
oS’ Worms. The Helvetic cantons were sum- 
moned to yield q^dience to thb.<ie imperial laws ; 
an innovation^for tuch the revival of obsolete pse- 
rogatives must be considered, exceedmf^ly b^tilc 
to tlieir repubjliQal! independence, and involving 
consecfbences'aibt less material mjieir eyes, the 
abandonment of a line of policy which tended to 
enrich, if nut to aggrandize them. Their refiisai 
tu comply brought on a war, wher^fin the Tyrolese 
.subjects of Maximilian, abd the Swabian league, 
a confederacy of cities in that province lately 
formed under the emperor's auspices, were princi- 
pally engaged against the Swiss. But the success 
of the latter was decisive, and after a terrible de- 
^astatlon of the frontiers of Gennany, peacdw'us 
concluded upon terms very honourable forSwisscr- 
land. The cantons were declared free from* the 
jurisdiction of the Imperial Chamb#, and from all 
contributions impose^ b^* the diet. Their right 
to enter Into foreign alliance, even hostile to the' 
empiK, if it ijw not expressly recognized, *conti- 
nu^mnimgiM^ in practice ; nor am I aware that 
they were^ll^ toy tune afterwards supposed to 
incur the crime of rebellion by such proceedings. 
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Chap. Though, pedwps, in the stifttwt letter of puUie 
wvw law, tlie^Swiss cantons wck not abiMfely j®. 
leasedrirom their subjection j||| ^^enyM noil 


JWNy fcuwia nuujCUUUll __ 

the tjeaty of Westphalia, thl^e«l 8 oreiei|M 
must be dated by ap historian from the yearjjSff 
every prerogative which a government can exer- 
cise was.pnally abandoned.* 


Plants, Tol. n c. 4. . 



C0jb>TER Vf. 

* 

fSl^Y 0A£ER8 AND SABACllk& 


Jrm-^reek Ev^rt—Daime of (?rw4i 

remor part of their Lotses—The Twkt—The Cntt^t-^Cajh 
1/KreofConttajUmopU by the Latm—Il^envery f/y (he (treekt 
—The ^iogele—'^ Oitmane—Dm^ at Conitaniinafk— 
Tmw-^a^wrt of Cmstanttnopk Ay Mohamet IL—AU^ 
of'^anpe. 

Tjik difficulty fticf occurs to u** in endeavouring chap. 

a*hatural commencement of modern history ,J^ 
even in the Western countries of Euroj)c is much grkkks 
• enhanced when w direct our attention to the 
’ Eastern Empirg. In tracing the long series of the 
Byzantine aimala, we never lose sight of antiquity; 
the Greek language, the Roman hame, the titles, 
the laws, all the shadowy cjrcumstance of ancient 
greatness, attend us throughout the progress from 
the first to the last of the Constantin.es ; and^s 
only when we obsene the external condition ana 
relations of their empire, that we perceive oursclvt;^ 
to be embarked in a new sea, and artuiompelled to 
deduce, from points of bearing to Wt history of ' 
other nations, a line of sep^tion, which the do- 
meatic r^olutions of Constantinople would not 
satisfactorily afford. The appearance of Moham-' 
med, and the oi^uests of his disciples, present an 
epoch in theln^ry of Asia, still more important 
andjnore definite than the subversion of the Roman 
empire in Europe ; and hence the boundary line 
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diiSuicient and modem divisipna of Bjr- 
aantine history Will intersect the reigri^ Hera* 
GREGM dins; That prince may be 8ai(^ to have stood on the 
R/[cKm. of hemispheres or'tlme, vrhose jurMi 
was crowned With^the last victories over the sw- 
eessorsof Artaxerxes, and wbnae age wam|h>oded 
By the first calamities of Mohammedan invasion. 

Of all the revolutions which have had a perma* 
kuiBe^ nettt influence upon the civil hisfiory of mankind, 
nBhe could so little be anticipate by human pru* 
dence as that effected by the_ religion of Arabia. 
As the seeds of invisible disease grow up some- 
times in silcfice to maturity, till they ‘Manifest 
themselves hopeless and irresistible, the gradual 
propagation ofja new faith in a* barbarous country 
beyond the limits of the empire was hardly known 
perhaps, and certainlydisregarded, in the court of 
Con8tantinog|k Arabia, in the age of Moham- 
med, was dniled into many small states, most 
of which, however, seem to have Jctiked up to 
Ml^a as tile capital of their nation and the chief 
scat of their reli§pous worship. The capture of 
th^tcity accordingly, and subjugation of its power- 
wd nunaerous aristocracy, readily drew after it 
■^e submissifih of^the minor tribefe^ho transferred 
to the conqueror thd^llk^erencRp^ were used to 
sheiir to those he had subdued. If we oonrider 
Mohammed only as a military usurper, there is 
notiung more explicable or more analogous^pe- 
ciaUy, to the course of Oriental Tiistory, his 
success. But as the author of a religious impos- 
ture, upon which, though avowedly unattoted by 
miraculooa powers, a^ though originally dis- 
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ccmnteaanped by tlie ciril nagiKtret^ he liul th^ Cfl4IP. 
boldnenhw found a'scheme of uni^'en^ domi* > 
nkm, which his followers were half enabled to cura 
it is a curi&os speculation, by what means 
Im could inspire so sincere, ao aideht,_so ener- 
getic, so permanent a belief. , 

A fiMi explanation of the causes whiclvcontri* (jwyf 
buted to the prom.ss of Muhanimedism is not per- 
bapiB at present attainable by tfiosc must conver- 
sant with this department of literature.* But'tifle 
may point out several of leading importa^ue : in 
the first plaeOji^se just and elevated notions of 
the dividh nature, and of moral diitii^; the gold ore 
that |>ervadcs the dros.s of the Koran, winch were 
caleulated to stnktfa serious and reflecting jieople, 
already perhajis disinclinci^, by interim xliire with 
their Jewish and Christian fellow-citizen.s, to the 
superstitions of their ancient iduliyBb,j ne.xt, thol 

. W 


* aie \fr}’ 'It vtittUf of »• the crurabling fbundttton uppti 

I 0 fii(.tory ni.iit'n.tl^ for iho history whtrh hit turratne of Molyun- 

ofMoti.iinmcd Itnn^elf AlniMa, idihI s life Rnd actions depem^ 

thf must judicious of his iuoi^ra- f The very curious mmiinCG of 
lihcrs, lin'd in the fourU'enili cen- Antiir, written, perhaps, hefort* Uw 
fury, when tt must ha\e been luo- appetmDce of Alohainmod, 
mlly tmpoMlble to discriminate to rroder it proluiblc tlut liovrevgf 
the truth amidst the tom nt of idoUt/y, u wo are tohl hy 
fcbuluuA inidition. Jann^bi, miftht pifvail fet some paita^lL 
whom Gammer Iran^H^ is a 4 ^ 1 '^ yftthe genuine religion of 
nert legend vmter ; itjMtt be u ||||iliiiiii iiiliiim of Isbmaet wu 
ratumal to ({uote tlie MTSanrto- e^tief in the unity of f rod, as 
mtD ts hu Foniam e. It is there- -'airict es ts hud down in (hedborin 
fore dsfoevU to aacerUin the real itself, end accoiii|MUU«d by thr 
fhencier of the prophet, exrept as wmi- antipathy, |Mrtty rebfious , 
II la damnable froQi) 4 he Koran ; |iartiT naiaml, ftmarda the Fire- 
lud sceptical OrigpuUsts, if ^wonmppeti, which Mohanned 
r tin not fBisieken, have* called in innilcalod. This eorroboraiea 
qiuslaoA Ibe afaioltiie genutneDeu what 1 had aaid n thr (eat before 
even of thi^ Gibbon lus hardly the pubbegtion of that work 
appriiMl (he rejder s ulk i ci i tly of 
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CHAP, jartfol 4ticoif»ration tf tenets, usages, andtnd^ 
jtiom from the various religions that existed in 
gIrkeks lArabla;^ a&d thiVdly, the extensive application frf 
hacks', (the precepts in the Koran, a book confessedly tqHt- 

i ten^with mbre ele^nce and porttjr, to all le^l 
transactions, and all the businaik of life, lit mi^ 
be expected that I should add to these, what is 
commonly considered as a distingmshing mark of 
Mdiammedism, its indulgence to voluptousness. 
But this appears to be greatly exaggerated. Al- 
though «the character of its founder may have 
been tainted by sensuality as well as ferociousness, 
I do not think that he relied upon inducementsof 
the former kind for the diffusion of his system. 
We are not to judge of this by rules of Christian 
purity, or of Euro})ean practice. If polygamy was 
a prevailing usage in Arabia, as is not questioned, 
its permission gave no additional license to the 
proselytes of Mohamiqed, who will be found rather 
tqhave nanowed the unbounded libeji;f.y of Oriental 
manners in this respect; while his decided coif- 


■ I am >enr much dispoaed to be- 
lieve, Qotw)lh8tandil^7 what teeni 
ftf hn the eeneral opinion, that Mo- 
hammed had never read toy part of 
New Teetanfpit Hit know- 
ledge oTChnttiinityapiieeTs to be 
whoUv derived from tbeipocrjpM 
gmpeVindeiioilar works, need- 
mined ibe miracukiw ooDoepikm 
and profdietic character oT Jeent, 
bnt notbitdivinitYorpTe-eiiatence* 
BeM it ii rat^ turpniliig to 

raaiim a popular book M lennoDa, 

hf a Miy prelate, that all the 
bcreiiet m the ibrutieD ebnt^ 
(I quote substance from mo- 
mory) an to be found lu the 
Koran, but itpecmUy (bat of 
AnaMsm. JIa one who know* 


what Ananiqn is, and what Mo- 
bimmediim is, could pomiUy fall 
into so strange an error. The mii- 
foitune has been, ibtttiie leaned 
wnter, while accumulating a man 
of reding upon this part of Me 
uibjecboegleoted wbatshouldhave 
been the atfcAnuof ihewhole,« pe- 
lutiloftbe single book which e«n- 
tains the doctnoe of the Arafaiin 
impostor. In this straime cbiAera 
abwt the Alienism of Motiai^ 
med, he hu been led away by a 
mupUoed trust m WUukcr; n 
writer almost inviriablT in the 
wrong, and whoM bed metming 
aU the poinli ef hiHecM 
cnticitm, whicb be attempted to 
daacun, ii qwte notonous. 
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deranatkm of adulte^, «nil of inoMtnoui coii* chip. 
nexiaQi, to i^uenl among bmbaroua nations* 

4oes not aigue a very lax and accommodkting. cicsn 
lasnlity. A devont Mussulman exhibits much 
more the Stdcal than the Efticuiean character. 

Kor an any onaHcad th^ Koran without being 
sensible that it breathes an austere and scnipAlous 
spirit. And in*fact the founder of a new religion 
or stet is little likely to obtain jlcrmanent snooess 
by indulging the vices and luxuries of mankinfl. 

1 diould rather be disposed to reckop thc/everity 
of Mohammed's discipline among the causi's of its 
influence. Precepts of ritual observance, being 
'always definite and unequivocal, are less likely to 
be neglected, after their obligation has been ac* 
knowledged, than those of moral virtue. Thus 
the* long fasting, the pilgrimages, the regular 
prayers and ablutions, the constant almsgiving, 
the abstinence from stimubiting liquors, enjoined 
by the Koran, created a visible standard of pr^> 
tice among its followers, and preserved a cunt'r* 
nual recollection of their law. 


But the pro’alence of Ishim in the life>time ^ 
its phophet, and during the first ages of its ex* 
istence, was chiefly owing to the spirit of mirtiak- 
encigy that he infused into it 
Mohammed is as essentiallv a military system as 


the institution o 


llie people of Arabia, a race or stnm^passioiii 
sanguinary temper, enured to habits of pllage 
and m^er, found in the law of their native pro* 
phet, a license, but a command to desolate the 

world, and the promise of all that their glowing 
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tm{j|[ualioDkconld anticipate of ParadiM anoexed 
to all in which* they most .delighted upon earth. 

It is^ifficuH for us,- in the calmness of our closets, 
to conceive that feverish intensity of excitement 
to which man. may be wrought, utton the animal 
and intellectual energies hia nature converge to 
a point, and the buoyancy of strength and courage 
reciprocates the influence of moral sentiment or 
religious hope. The effect of this unioifl ha^e 
formerly remarked in the Crusades; a pheno- 
menon jjerfeptly analogous to the early history of 
tlic Saracens. In each, one hardly knows whether 
most to admire' the pr()digiou.s e.vertion.s of hero- 
ism, or to revolt from the ferocious bigotry that 
attended them. But the Crusades were a tern- • 
porary effort, not thoroughly congenial to the 
spirit of Christendom,' which, even in the darkest 
and most superstitious ages, vvas not 'Susceptible 
of the solitary and oyer-ruling fanaticism of the 
lijoslems. They needed no excitement from pon- 
tifls and preachers to atchieve the work to which 
they were called ; the precept was in their law, 
^hc principle was in their hearts, the assurance of 
suwess was in their swords. 0 pri^hiCt, exclaimed 
:Ali, when Mohammed, in the flrst years of his 
mission, sought among the scanty and hesitating 
assembly of his friends a vizir and lieutenant in 
command, I am the man ; whoever rises against 
thee, 1 MV ill dash out his teeth, tear out hia eyes, 
break his legs, rip up hil belly. O propliet, 1 will 
be thy vizir over thent^ These words of Mohutt- 
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med 8 eady and iUustrioys ^jscipl^ire, aa it ireii^ 
a text, upon which t)ie commentary expands into 
the whole Saracenic history. Tbey,coirtitia the 
yjtjil ftwn ge of his religionr hgp licit faith aiM 

^'ejyr tribute io 
nnbelievers, were .the glach tidings of the Arabian 
prophet. . To the idolaters indeed, or tl^ose who 
acknowledged no special revelation, one alterna- 
tive oifly w-as proposed, convem ion or t he sword . 
He People of the Book, as tWy arelcniiedln^ihe 
Koran, or four sects of Christians, Jews, Magians, 
and Sabians, were permitted to rccfeem *their ad- 
herence to their ancient law', by Ijy; payment of 
tribute, and other marks of humiliation and ser- 
vitude. But the^liinits which Mohammedan in- 
tolerance had prescribed to itself ware seldom 
trdki.sgrcssed, the word pledged to uiiUdicvcrN was 
seldom forfeited ; and witli all their insolence and 
oppression, the Moslem conquerors were mild and 
liberal in comparison w itli those who obeyed the 
pontilfs of Rome or C'onstantiuopleY 
.'Vt the death of Mohammed in Gi'12, his temporal 
and religious sovereignty embraced, and was 
limited by^ Ae Arabian fieninsula. The Rdhnm 
and Persian empires, engaged io tediou.s and indc{>' 
cisive hostility upon the rivers of Me.sopotamia, 
and the Armenian mountains, were viewed by the* 
ambitious fanatics of his creed as their quarry. In 
the very first year of Mohammed's immolate suc- 
cessor, Abubeker, each of these mighty empires 
wast invaded. Ttie latt^ opposed but a idiort 
raistlhoe. The crumbling fabric of eastern des- 
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’ CH APtr {fbtisa^jb neve^ oecur^agidost rapid asd 

vefcitm; a few victories, a few sieges, carried the 
OBEEKs AralMBii'arms from the Ji^ to ^ Oxw; and 
overt^iew„with the Sassaman dy^ty, t&e aacient 
and famous tr^igiqiQ they had 'professed. Seven 
years of active and unceasing warfare sufficed to 
b stfbjugafe the i^h province of Syria, de*' 
G3^— fended by numerous armies and fortifiea^tiey{ 
639. and the khalif Omar had scarcely retumeMlatiks 
foi the accomplishment of this conquest, whan 
Amruu his lieutenant announced to him the 

* 5 

entire reduction of Egypt. After some interval 
the Saracens. ]A'ou their way along the cpa&t of 
647-. Africa as far as the pillars of H.ercules, and a third 
698. province was irretrievably ton> from the Greek 
empire. .These western conquests, introduced 
th^ to fresh enemies, and ushered in mbre 
spKndid succcses; encouraged by the disunion 
of the Visigoths, and invited by treachery, Musa, 
the^ general of a master who sat beyond the oppo> 
710 site extoemibjrof the Mediterranean Sea, jiasscd 
over into §p.aip, and within about two years the 
name of Mohammed was invoked under the 
Pvi^nees.* 
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be laid down at a prto geaeial 
role, tot cirrirwi/iilirMitfjf, which 
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l%Me<Mnquesto,whHdkMt()nisht1l6carel^ chap 
fupeificial, are lees perplexing ttf a calm inqai^ ^ > 

tliu their cessation; the loss of half the* Roman. oiucEn 
empire, than the preservation of the res^ A 
glance from Medina to Constantinople in thejnid* v 
die of the seventh centur]/* wonld probably ha^o swed 
ioducedipn indifferent spectator, if such, a being , 
may hymagined, to anticipate by eight hundred 
yeorsw establishment of a Mbhammedan domi* 
nita upon the shores of the Hellespont. The 
fame of Heraclius had withered in tlys Synan unr; 
and his successors appeared as incapable to resist, 
as they were unworthy to govern: .Their despot- 
ism, unchecked by law, was often punished by 
successful rebellion ; but not a whisper of civil 
liberty was ever heard, and the vicissitudes of 
ser^tude and anarchy consummated the mood 
degeneracy of the nation. Less ignorant tlian tne 
western barbarians, the Greeks abused their in- 
genuity in theological controversies, those esj)qpi- 
ally which related to the nature and incarnation 
of our Saviour; wherein the disputants, as is 
usual, became more positive and rancorou-s u 
their Clreed receded from the possibility of human, . 
apprehension. Nor were these confined to thi^ 
clergy, who had not, in the east, obtained the 
prerogative of guiding the national faith ; the 
sovereigns sided alternately with opposing fac- 
tions; Heraclius was not too brave, nor Theodora 
too infamou-s, for discussions x>f theology; and 
the danenters from ak in^M^ decision were in- 
vobod in Ife double pn^|Mion of treason and 
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"CHAP, beresj^ 15ut*lR persecutors of tlieir oppooents 
atliome pretended to cowardly scrupulousness in 
(TBEEKs ,the fieldT; nor was the Greek church ashamed to 
require the lustration of a canonical penance from 
I the soldier, ^who sped the blood of his enemies in 
a national war. 

uecimN^ , But this depraved people were preseMCd from 
cm. destruction by thtf vices of their enemies, soB 
more than by some intrinsic resources whitBi Uwy 
yet possessed. A rapid degeneracy enfeeUed the 
victoriou-s Modems in their career. That irresistible 

I C 

enthusiasm, that earnest and disinterested zeal of 
the companions of Mohammed was in a great 
measure lost, even before the first generatiem had 
passed away. In the fruitful vallies of Damascus 
and Bassora, the Arabs of the desert foigot their 
abstemious habits. Rich from the tributes of an 
enslaved people, the Mohammedan sovereigns 
knew no employment of riches but in sensual 
luxury, and paid the price of voluptuous indul- 
gence in the rcla.xation of tlieir strength and 
energy. Vnder the reign of Moawiyah, the fifth 
khalif, an heredififry succession was substituted for 
,t]ie flee choice of the faitliful, by which the first 
sepresentati^es of the prophet had been elevated 
to power ; and this rcgulatiui, necessary as. it 
plainly was, to avert in some degree the daogm 
of scliLsm and civil war, exposed the kingdwnJo 
the^ertainty often governed by feeble 

t^hDtSxi. But nO mgulation could be more than 
a ten^ioAry pteserfatipe civil war. The 

dissensiims which s^se^liBteaadAawiler hostUe 



dbe firfiowen of Mohammed maWR traced to the chap 
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'first events that ensued upon his death, 
rejection of his son-in-iaw Ali by the elhctors of okkias 
Medina. Two reigns, those of Abubekeir and pinar, • 

passed in external glory and dom^tic reverence : 
but the old age of Othnian was w’eak and impru- 
dent, aM the conspirators against him established 
die first among a hundred precedents of rebellion 
and repcide. Ali Avas now cltosen ; but a strung 
ftlctiim disputed his right; and the Saracen em|un‘ 
was for many years distracted with ci\il war 
among competitors, who appealed, in reality, h> 
no other decision than that of the aword. The fa* 
mily of Ommiyah succeeded at last in establishing 
an unresisted, if not an undoubted title. But re- 
bellions were perpetually afterwards breukimg out 
in*that vast extent of doKiinion, till one of these 
revolters acquired by sucecss a lictter name than 
rebel, and founded the dj^na.sty of the Abbas-sides. 7i>() 
Damascus had been tlie seat of empire under "f 

* * Bligdvl 

the Ommiades; it was removed by the succeeding 
family to their new city of Bagdad. There are 
nut any names in the long line'df khalifs, after the 
companioDS of Mohammed, more renowmeST ii| 
history than dome of the earlihr sovereigns who. 
reign^ in this capital, Almansor, Haroun Ai- 
rasebidt and Almamtin. Their splendid palaces,' 
tbmr numerous guards, their treasures of gold aud 
direr, the populousncssand wtjddi oCihcir cities, 
fonned a striking contrast tethc rudeness and 
poverty ^ wqp^n aatNM in the same age. 

In Aeir omart, leainii^, hddeh the first Moalem 
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€H AP. bad deipised aa tinwarlike, or rejected as proftoM^ 
wA held in honour.* The khalif Almamikn, e^)e^ 
oftKEKs ciallyt. dUtioguishedibr bis patronage of lett) 
^^!s, ters;,the philosophicil writings of Greece were 
' eagerly sought and translated ; the stars were num- 
bered, the course of the planets was measured; 

> the Arabians improved upon the science|||py bor*, 
rowed, and returned it with abundant interest 
Europe in the coiftmunication of numeral dgurA 
and the intellectual language of algebra.’t Tet 
the merit of tbe Abbassides has been exaggenl^ 
by adulation or gratitude. After all the ^^tgue 
praises of hitding poets, which have sometimes 
been repeated in Europe, it is very rare to read the 
history of an eastern sovereign unstained by atro- 
cious crimes. No Christian government, except 
perhaps that of Constantinople, exhibits sucli a 
.series of tyrants as the khalifs of Bagdad; if deeds 
of blood wrought through unbridled passion, or 
jea|ou.s ])olic y, may challenge tbe name of tyranny. 
These are ill redeemed by ceremonious devotion. 


* Tim A rabian ntUcMf date the 
onKiii of thefr littriture (except 
dfObC works of hcuoQ 4Mkb had 
idwnyd been (>o{Milar) from the reig% 
df Abn&uior, A. D. 7/i8 Abul- 
pbaraKiirii^'vb ICO. Gibbon, c.^lk 
t Sevenl vm itcent publict^ 
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our own language^ to lib depart- 
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muins fcr Ihe oriental aMlM^ 
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tad sets of trifling, perhaps ostentatious hnniili^ j CHAR 
er even by the best attribute of Mobammemn 
princes, a rigorous justice in chastising the offences oKsnei 
of others. Anecdotes of tSis description gke as uAcraa 
imperfect a sketch of an oriental Sovereign, as 
monkish chroniclers somAimes draw of one in 
lEurop^llprho founded monasteries and obeyod 
Ijbe clergy; though it must be oumed that the 
farmer are in much better tastS. 

Though the Abbassidcs have acquired more 
cetebrity, they never attained the r^al strength of 
theit^redecessors. Under the last of the house of 
Ommiyah, one command was obeVod almost along 
the vriiole diameter of the known world, from the 
banks of the Sihon to the utmost promontory of 
Portogal. But the revolution which changed the 
succession of khalifs produced another not less 
important. A fugitive of the \anqiiished family,! 
by name Abdalrahman, arjived in Spain ; and 
Moslems of that country, not sharing in the prqjH- 
dices vririch had stirred uj) the Persians iu favour 
of the line of Abbas, and conac'^us that theirfB' 
mote rituabon entitled them ^ independence, 
procUdtimd hipa khalif of Cordova. ' There couldj - 
be'TiSle’^pj^r reducing so^Rstant a de])CB-f 
dioeyi mad flie example was not unlikely to be 
hnittlM. In the reig%ef Raroun Ate^. two| 
p(iiK|||MJities form^ in Agla4 

bitei who reigned 6viii>ii!^|iii jlMT^poli ; 
of & Edii^tes w the westajKparta q|!:Barbary.i 
IVmv to Oie Fatimit^, 
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CHAP, a ^juuo* powerful dynasty, who afterwards estab- 
lished an empire in Egypt.* * 
t.REEK8 • The however, of Spain and Africa was the 
RACF^'. inevitable effect of that immensel}' extended domi> 
oiiine of nion, which their separation alone would not have 
tbeKUifi, enfeebled. But other* revolutions awmted it at 
home. «In the history of the AbbassidedjpBagdad 
we read over again the decline of European mo* 
narchics, through fiieir various symptoms of ruin; 
and find alternate analogies to the insults of the 
barbarians towards imperial Rome in the fifth cen- 
tury, to the personal insignificance of the Mero- 
vingian kings, ‘and to the feudal usurpations that 
dismembered the inheritance of Cliarlemagne. 1. 
Beyond the north-eastern frontier of the Saracen 


empire dwelt a warlikp and powerful nation of 
the Tartar family, w'ho defended the independence 
of Turkestan from the sea of Aral to the great 
central chain of mountfiins. In the wars which 
th^khalifs or their lieutenants waged against them, 
many of these Turks were led into captivity, and 
dispersed over empire. Their strength and 
eoy^ di8tingu|died them among a people grown 
eflbminate by luxury ; and that jealousy of dts- 
afi'ection among his subjects, so natural to an 
eMtera monarch, might be an additional motive 
with the l^if Motassem p form bodies of guards 
out of these Priappere. But his policy was tatally 
taioneous. Mori^dta^taM] even more ferocious 
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thao the Arabs, they contemned the feeblenns^ CHAP, 
the khalifate, while ‘they grasped at its riches. 

Ihe son of Motassem, Motawakkel, was mardered> gseekI 
in his palace by the barbarians of the north t and 
his fate revealed die secret of the empire, that the 
choice Q^ts sovereign had* passed to their slaves. 
Degradflpi and death were frequently tlie lot of 
succeeding khalifs ; but in the east, the son leaps 
boldly on the throne which the hlood of his lather 
has stained, and the pra'tonan guards of Bagdad 
rarely failed to render a fallacious olwdiei)|ce to the 
noarest heir of the house of Ablias. 2. In about 
one hundred years after the infrodvction of the 
Turkish soldiers, the .sovereigns of Bagdad sank 
'* almost into oblivion. A1 Kadi, who died in !M0, 
was the last of these that qfficiated in the inoN(|ue, 
that commanded the forces in perMin, that ad> 
dres.sed the people from the pulpit, that enjoycti 
the pomp and splendour of royalty.* But, he was 
the first who apjiointed, instead of a vizir, a new 
officer, a mayor, as it were, of the palace, with the 
titlcof Emir al Omra, commandm of coinmandeis, 
to whom he delegated by compul^n the funotij^is 
of his office. This title was usually seized by 
active and martial spirits; it was sometimes here* 
ditary, tmd in effect irrevocable by the khalifs, 
whose names hardly appear after time in 
oriental annals. 3. During thcfe nyolutions of 
the palace, every province •aucjjniimy shook off 

• AlEUTiMMMaSorAetMjii 

Sr. Modem UMr. Hilt. WL ii. onl; WDliOMdtlte be. 
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its all^ianoe; new principalities were formed in 
Syria and Mesopotamia, as “well as in Khcsrasaii 
;ind Persia, till the dominion of the Commaj^der ol 
the fiaithfal was literally confined to the city ol 
Bagdad and its adjacent territory. For a time 
some hf these princes, Vho had been appointed a( 
^vemors by the khalifs, professed to iRspect hif 
supremacy, by naming him in the public prayers, 
and upon the coin f but these tokens of dependence 
were gradually obliterated.* 

Such is th(\ outline of Saracenic history for three 
centuries after Mohammed ; Vhe age of glorio«f 
conquest; a second of stationary, but rather pre- 
carious greatness ; a third of rapid decline. The 
Greek ^mpire meanwhile survived, and almosi 
recovered from the shock it had sustained. Beside.' 
the decline of its enemies, several circumstances 
may be enumerated, tending to its presen'ation 
The maritime province of Cilicia had been OA'cr- 
ruq by the Mohammedans ; but between this and 
the Lesser Asia Mount Taurus rai.ses its massj 
buckler, spreading, as a natural bulwark, irom the 
.sea-coast of the ancient Pamphylia to the hillj 
district of Isauria, whence it extends in an eastftlj 
direction, separating the Cappadocian and Cili- 
cian plains, and after throwing off considerable 
ridges to the north and south, connects itself witli 
Other chains of mountains that penetrate far intc 
the Asiatic continent Beyond this barrier the 

* Iltt taiUM of tMSuiceni ii comptfte philosophical dMertation 
fidly dimMHd ill (Suiter this part ol hutory. 

of Cribbooi which ^ in o 
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fiirmed no durable settlementi Ihougli cua 
armies of Aliaschid wasted the country as ^ 
as the Helle^nt, and the city of jAtndriam in. cun 
Phry^a was razed to the ground by AlAlota^m. 

The position of Constantino^e, phosen with a 
sagacity to which the course of events almost 
gave tbe^^appearance of prescience, secipred bar 
from sgny immediate danger on the side of Asia, 
and rendered her as little accessible to an enemy, 
as any city which valour and patriotism did not 
protect. Yet in the days of Arabiarr energy, she 
vffi$ twice attackeif by great naml armaments; 668 
the first siege, or rather blockade,, continued for • 
seven years; the second, though shorter, was 716 
more terrible, anc^her walls, as well as her port, 
were actually invested by the combined forces of 
thef khalif Waled, under his brother Moslema.* 

The final discomfiture of these assailants shewed 
the resisting force of the empire, or rather of its 
capital; but perhaps the 'abandonment of such 
maritime enterprizes by the Saracens may be in 
some measure ascribed to the removal of their 
metropolis from Damascus to Bagdad. BuL.th£. 
flypplcg in their turn determined to dispute (Be 
n nin«mnA* *nf the sea. By possessing the secret of 
an inextinguishable fire, they fought on superior 
terms: their wealth, perhaps their skill, enabled 
•hp. m to employ larger and better appointed 
•'easels; and they ultimately their ene* 

nies from the islaiids of C refe MaTClyprus . By 

• OiMp, C. »■ 
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CHAP, land, 4hey were less desirous of encountering the 
Moslems. The science of tactics i^ studied by 
(SmEKs .the pusillaiiimous, like that of medicine by (be 
M^s. sick^ and^he Byzantine emperors, Leo and Con- 
stantine, have, lefk written treatises on *the art d* 
avoiding defeat, of protracting contest, of resist- 
ing attack.* But this timid policy, and even the 
purchase of armistices from the Saracen^ were 
notill calculated" for the state of both nations; 
while Constantinople temporized, Bagdad shook 
to her found^itions ; and the heirs of the Roman 
name might boast the immortality of their|mm 
empire, whea tliey contemplated the dissolute 
of that which had .so rapidly sprung up and 
peri.shcd. Amidst all the crimes and revolutions 
of the Byzantine go\ eminent, and its history is 
but a series of crimes and revolutions, it was never 
dismembered by intestine war ; a sedition m the 
army, a tumult in the theatre, a conspiracy in the 
.pajace, precipitated a monarch from the throne; 
but the allegiance of Constantinople was instantly 
transferred to his .successor, and the provinces 
implicitly obeyed the voice of the capital. The 
custom too of partitiop^ so baneful to the L^n 
kingdoms, and which was not altogether unknown 
to the Saracens, neier promled in the Greek em- 
pire. 1 1 stood 111 the middle of the tenth centui^ 
as vicious indeed and cowardly, but more wealfhy, 

* Gibbon, r, 53. ConitAotine uhamed to confesi wetkinai and 
Porphjrrogenitus in his advice to cowardice, aod pleasing lUelf m 
hii son u lo the iidmiouintioa of petty arU to elude the repucitj, 
the cmpirei^ betrays a nund not or divide ibo power of ita meouci. 
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more enli^tened, and far more secure fivom its cn a p 
^ emies, under, the first successors of Hera- , 

cllus. For about one hundred yeab (freccding oimMUi 
there lad been only partial vi-ars witli the Mgjiam- 
medan potentates; and in tbese, the emperors 
seem gradually to have gamed tlic adrantage, and 
to have become more frequently the aggres>ors. 

But t^p increasing distractions of the east encou- {)(]:} 
raged two brave usurpers, Nicephorus PhociLs y7.> 
and Joh^Imjsces, to attempt the actual rccovory 
of the lost provinces. They carncjl the Romany 
l||||a (one may use the term with less rt^uctance j 
JC usual) over Syria; Antioch and. Aleppo werej 
taken by storm. Damascus submitted; e\cn thel 
cities of Mesopotitnna, beyond the ancient lH)ini-f 
dary of tlie Euphnitc'*, were added to tia* trophies 1 
of •Zimisces. who unwillingly spared the capital 1 
of the khalifate. From such distant compiests it/ 
was expedient, and indeed ncccssarj , to withdraw ; 
hut Cilicia and Antioch were permanently re-, 
stored to close of the tenth | 

century, tli^ni^crors ot Constantinople pos.sessed i 
the best amrgreatest portion of the modern king- ; 
dum of Naples, a part of Bicily, the whole Hum- ' 
pp?n dominions of the Ottomans, the provinev of 
Anatolia or Asia Minor, with some part of Syria ; 
and Armenia.* 


* Gibbon, t M iiid 51 Tbf 
teller of iheie cbipien cooutmt 
ti lonuDOBi A fketch of the eun> 
dition of Of««e. lA the 
don of Sttioeoic hmory in 


cu.li, ihe firti dre not Rroupftl 
liivtorirally ucwrtliiiff lo llieoKler 
of tunc, Imi jiliilotuphiciMy, ic< 
cording to their retelKinv. 
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CHAP. T hese succes ses of the Greek empire wgSSjgSp- 
“iJch rather due to ihe weakne sa o£.it g 
ohEFJCs e neyii^a.* tlun to any revival of national courage 
' ugours yet they would probably have been 

The iutki._^ more durable, ,if tfee contest had been only with 
the khalifate, or the kingdoms derived from it. 
But a new actor was to appear on the stage of 
Asiatic tragedy. The same Turkish nation, the 
slaves and captiva« from which had become arbi- 
ters of the sceptre of Bagdad, passed their original 
limits of the.Iaxartes or Sihon. The sultans of 
Gazna, a dynasty whose splendid conquests wtiK 
of very short duration, had deemed it politic to 
divide the strength of these formidable allies, by 
inviting a part of them into iXhorasan. They 
covered that fertile province with their pastoral 
tents, and beckoned tbeir compatriots to slfare 
ilinr con- jjjg of ({jg south. The Gazncvides fell the 
I03S earliest victims ; but Persia , violated in turn by 
♦evpry conqueror,' was a tempting and unresisting 
prey. Togrol Bqki the founder of. the Seljukjan 
(jynagty. of ^ Turks, overthrew the family of 
Bowide.s, who had long reigned at Ispahan, re- 
•spected the pageant of Mohammedan sovereignty 
in the khalif of Ba|[dad, embraced with all his 
tribes the religion of the vanquished, and com- 
menced tlie attack upon Christendom by an ir- 
ruption into A menia . His nephew and succesmr 
1071 Alp Arslan d^ated and took prisoner the em- 
peror Roinaniis Diogenes; and the con quest of 
Asia Mpi or was almost completed by princes of 



U31 


DURING THE MIDDLE AGE;. 

the same family, the ^ijukiaas of RAmt* who chap 
were permitted by Malek Shah, the thiid sultan 
of th^ Tnrks, to form an independent kingdom* oREEia 
TTwough their own exertions, and ‘the selfish rSew. 
impolicy of rival competitor* fork the throne of 
Constantinople, who bartered the strength of the 
empire for assistance, ^he Turks became^masters 
q£_tj)e Asiatic cities and foirtijBed passes; nor# 
did there seem any obstacle to the invasion of* 
Europe.t • 

In this state of jeopardy, the Creel^ empire 
lotHced for aid to the nations of the west, and re- 
ceived it in fuller measure than tvas- expected, or 
perhaps desired. The deliverance of Con.stantiA 
nople was indeed a very secondary object with thel 
crusaders. But it was necessarily imluded m 
their scheme of operations, which, though Jlicy 
all tended to the recovery of Je rusaUm must 
commence wMtfl the first e^ihles' "fliw fey on their 
line of march. The Tinrlt& yer^*g pfir^ly defcat^tL 
their capital of Nice restored to the empire. As 
the Franks passed onwards, the emperor Alexiu s 
C omnenii^ t rod on their footsteps, and secured to 
himself the fruits for which their enthusiasm (Hs- 
dained to wait. He regained possession of the ' 
strong places on the .£gean shores, of the defiles 
of Bithpia, and of the entire coast of Asia Minor, 
both on the Eaxine and Mediterranean seas, which ' 
the Turkish armies, composed of cavalry and 


• Rumi I f coDOtry of the Uo- 


t Oibhoo, c, 57 !>e Cuifiiei. 

Hot dei Hum, t. ii. 1 2 . 
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CHAi*, unused to regular warfare, could not recover.* 
So much must undoubtedly be ascribed to the first 
GREEKS crusade. *I think that the general effect of 
' RACXKS. expeditions has been over-rated by those 
' who considef them as having permanently retarded 

•*’K>Gg»i>f the progress of the Turkish power. The Chris- 
tians in » Palestine and Syria were hardly in con- 
tact with the Seljukian kingdom ofR(im,the only 
enemies of the etfipire ; and it is not easy to per- 
ceive, that their small and feeble principalities, 
engaged, commonly in defending themselves 
against the Mohammedan princes of Mesopotamia, 
or the Fatimite ‘khalifs of Egypt, could obstruct 
the arms of a sovereign of Iconium upon the 
Mreander or the Hal ys. Other causes arc adequate 
to explaiir the eqmpoi.se in which the balance of 
dominion in Anatolia was kept during the tweffth 
century ; the valour and activity of the two Com- 
neni, .lohn and Manual, especially the former; 
>and the frequent partitions and internal feuds, 
through which the Seljukians of Iconium, like all 
other oriental governments, became incapable of 
foreign aggression. 

Ciptuft of But whatever obligation might be due to the 
BopUbJ'lh# crusaders from the eB.stem empire was can- 
celled by their descendants one hundred years 
afterwards, when the fourth Jn number of 

was turned toTliie subjugafionoTtJon- 

• fl does not ser m perfectly or of his (pliant son, John Corn- 
clear, whediir the seu-const, north nemis. Rut the doubt ii hardly 
and south, was ro^nnexid to the worth noticing, 
rnipirc during the reign of Aleihis, 
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stADtiBopIs itself. One of those doine.sti€ rero* ^ap. 
lutions, which occur perpetually in Byzantine 
history, had placed an usurper on ^c*im|H:riaL^nEm 


th rone. The lawful monarch was MirethUfd toifcA^j?^ 
blin3ness and a pn.son ; but the |^eir escafied to* 
recount his misifortunes to the fleet and army of 
crusaders, assembled in the Dalmatian, jxirt vf «502 
Zara. This armlimcnt had been collected for the 
usual purposes, and through the usual motnes, 
temporal and spiritual, of a crusade ; the military 
force chicflyconsisted of French nobjes, the naval 
was supplied by the republic of Venice, whase 
doge commanded jicrsonally in- t]iq expedition. 

It was not apparently consistent with the primarj# 
object of retrieving the (Jhn.stian afl'airs in Bales- 
tine, to interfere in the go\crnmeiit of a Christian 
eiApire; but the temptation of punishing a faith- 
less people, and thehopcofassistam-e in their Mib- 
.sequent operations prevailed. They turned then 
prows up the Archipelago; and notwithstandmg 
the vast population, and defensible strength of 
Constantinojile . com pelled the usur|)er t o fly , and 
tlj f? f tf} ynfiry qder. "Iffiit animosities spring- 
ing from religious .schism and national jcaloTIVy 
were not likely to be allayed by such remedies; 
the Greeks, wounded in their pride and bigotry, 
the legitimate einperor m a creature of 



tffi'ir enemies", 'ready to nacrifice their churcli, a 
stipuTatefcondition of his restoration, to that of 
Rome. In a few mont hs a new sc di>i»q nP'^ 
spiracy raised another usurper in defiance of the 
crusaaers' ' army encamp^ without the walls, 
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The SMBe instantly rfirnmmimftftd; Mid aftflTfthrwft 
mont nslne city of Constantinopl e was taken. by . 
gtcinn. /^^jjjptue 0 ? piila^ anSr murder is always 
uniform; hm the calamities of ancient capitals^ 
like tiiose ol^ t|ie great, impress us more forcibly. 
Even now we sympaibize with the virgin ma<- 
jesty of,Con8tantinople, decked with the accumu* 
lated wealth of ages, an^ resplendent with the 
monuments of Roman empire and of Grecian art 
Her populousness is estimated beyond credibility,; 
ten, twenty, ^thirty-foid that of London or Paris ; 
certainly far beyond the united capitals of all 
European kingdoms in that age.* In imgnificence 
she excelled them more than in numbers; instead 
of the thatched roofs, the mudtwalls, the narrow 
streets, the pitiful buildings of those cities, she had 
marble and gilded palaces, churches and monas- 
teries, the works of skilful architects, through nine 
centuries, gradually sliding from the severity of 
ancient taste into the more various and brilliant 

c 

combinations of eastern fancy .f In the libraries 


Hardouin reckoDS the 
inhabitant! of Constantinople at 
quatre cena mil bornme! ou phia. 
by which (jibbon understands him 
to mean men of a military age. 
Le Deau allows a miUion for the 
whole population. Gihbon»vol. xi 
p. 2 J 3* We should probably rate 
London, m 1204, too hi^ at 
10,000 aoub. Pans bad been en- 
aiyed by Philip Augustus, and 
tood 00 ohorc ground than Londim. 
Balaam mr la Police, 1. 1 . p T6. 
t 0 qoaoU atitas, exci^s 
^ulk of Chartres a hundred yairs 


before, nobilis et decoral quot 
monastena, quotque palatia snnt 
in eft, opere mero fabrefiu^tal quot 
etiam in plateis Tel in vicb opera 
ad ipecluiduni mirabilml Twli- 
um est (juidem magnum recitare^ 
quanta iit ibi opulentia bomiSPt 
omniuiQ, tun et argenti, palhonun 
muluformium, sacninimque reli- 
quianim. Omni etiam tempore, 
navigio fret^uenti cuncta hominum 
netoiaria lUuc ifleruBtitr. Du 
Cheene, Scnp. lUrum Gillicanim, 

t. IV, p. 822. 
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pCVtfiaimriipflple il^eie collected the remiiiuof 
heciaii learaio^; her forum and hippodrome 
lere decorated with those of 6recia]yichlptui«:/^l[^^^ 
ut neither would be spared by undtttingui^ing RAC asa 
apine; nor were the chiefs of the q^usaders more 
ble to appreciate the loss than their soldiery, 
i'our horses, that breathe in the brass of Lysippusi 
rero removed frotn Constantinople to the square 
f St. Mark at Venice; destineih again to become 
he trophies of war, and to follow the alteniate 
evolutions of conquest. But we Jpain from a 
»nteraporary Greek to deplore the late of many 
)ther pieces of sculpture, which wese destroyed in 
wantonness, or even coined into brass money.* 

The lawful empstor and his son had nerishfld m 
:he rebellion that gave occasion to this catastrophe ; 
in(f there remained no right to interfere with that 
3 f conquest. But the Latins were a promiscuous 
multitude, and what their independent valour had 
earned was not to be transferred to a single mas^. 
Though the name of emperor seemed necessary 
for the government of Constantinople, the unity of 
despotic power was very foreign to the principles 
and the interests of the crusaders. In their scliiSh 
schemes of aggrandizement they torein pificea the 
Greek.^pire. One fourth only was allotted to [ 
tijemperor, three eighths were the share of the i 
republic of Venice, and the remainder was divided 
among the chiefs. Baldwin, count of Flanders, 
obtained the imperial title, with the feudal 


• Gibbon, c. 60. 
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CHAP, sovereignty over the minor principalitiee. A 
monarchy thus dismembered had little prospect 
OREEM .of honohrAll'durability. The Latin emperors <rf 
iiArtiNs. Conitantilople were more contemptible and un- 
fortunate, not/io H^uch from personal character as 
political weakness, th&n their predecessors; their 
vassals, rebelled again#! sovereigns not more 
powerful than themsel|ps; the Bulgarians, a 
nation, who, afterHbeing long formidable, had been 
subdued by the imperial arms, and only recovered 
independency on the eve of the Latin conquest, 
msulteif their capital; the (irccks viewed them 
The Ot«cb with silent hatred, and hailed the dawning de- 
liveranoc from the Asiatic coast. On that side of 
nopie. the Bosporus, the Latin usurpation was scarcely 
fora moment acknowledged; Nice became the 
jscat of a (ireek dynasty, who reigned with hoiiour 
as far as the Maeander; and cro.ssing into Europe, 
after having established their dominion throughout 
12GI Uomania and other provinces, expelled the last 
Latin emperors from Constantinople in less than 
sixty years from it.s cajiture. 

During the reign of these Greeks at Nice, they 
h?d fortunately little to dread on the side of their 
former enemies, and were generally on terms of 
friendship with the Seljukians of Iconium. That 
monarchy indeed had sufficient objects of appre- 
inuioDiar hension for itself. Their own example in chang- 
■*"* '^■*** ing the upland plains of Tartary for the culti- 
vated vallies of the south was imitated in the 
thirteentli century by two successive hordes of 
northern barbarians. The Karismians, whose tents 
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had been pitched on the lower Oxus and Cwpiiui chap 
S ea, avtuled themselves of the decline of the 
Turkish power to i establish their ^ ^ mion injiiREKKif 
Persia. ancL mfinaced. though they didfoot ever- ^ckns*. 
TEro^ the. klRgl^Qin. oticywJW. * A more tre- 
mendous storm ensued in the irruption of Moguls ■«! mo 
under the sons o f Zingis Rhan . From the iarthesi 
regions of Chinese Tagary, issued a race more 
fierce and destitute of civilization than those who 
had preceded, whose numbers were told by hua- 
drods of thousands, and whose only tfstof victory 
was devastation. All A.sia, from the sea of (’hiiia 12IK 
to the Euxine, wasted beneath the •locusts of the 1272 


north. They annihilated the phantom of autho- 
•• rity which still liiigcred with the name of khalif 
at Bagdad. They reduced into dependence and 
finally subverted the Seljukian dyna.sty of Persia, 

Syria, and Iconium. The Turks of the latter 
kingdom betook themselves to the mountainous 
country, where they formed .several petty prin- 
cipalities, w'hicli subsisted by incursions into the 
territory of the Moguls or Creeks. The chief of 
one of these, named Othman. at the end of the 1299 
thirteenth century, penetrated into the proMnee 
of Bithynia, from' which hi.s posterity were never 
to withdraw.* 

The empire of Constantinople had never re- 
covered the blow it received at the hands of the 
Latins. Most of the islands in the Archipelago, >*"■ 
and the provinces of proper Greece from Thewaly 


De Cnigow, U»t do Huns, t. m. I li. Gihbon, i 04 
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southward, were still possessed by those invaders. 
The wealth and naval power of the empire had 
.passed fnl^^e hands of the maritime republics; 
Venice, Graoa, Pisa, and Barcelona were enriched 
by a commerce which they carried on as indepen- 
dent states within the precincts of Constantinople, 
scarcely deigning to solitit the permission or re- 
cognize the supremacy of its master. In a great 
battle fought under the walls of the city between 
the Venetian and Genoese fleets, the weight of the 
Roman empire, in Gibbon’s expression, was 
scarcely felt m the balance of these opulent and 
powerful republics. Eight gallies were the con- 
tribution of the emperor Cantacuzene to his Vene- 
tian allies; and upon their defeat he submitted 
to the ignominy of excluding them for ever from 
trading in his dominions. Meantime the remains 
of the empire in Asia were seized by the indepen- 
dent Turkish dynasties, of which the most illus- 
trious, that of the Ottomans, occupied the province 
of Bithynia. Invited by a Byzantine faction into 
Europe, about the middle of the fourteenth cen- 
tury, they fixed themselves in the neighbourhood 
oT' the capital, and in the thirty years reign of 
Amurath I., subdued, with little resistance, the 
province of Romania, and the small Christian 
kingdoms that had been formed on the lower 
Danube. Bajazet , the successor of Amurath, re- 
duced the inaependent emirs of Anatolia to sub- 

( jecdon, and after long threatening Constantinople, 
invested it by sea and land. Hie Greeks called 
loudly upon their brethren of the west for aid 
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aj^ininEt the counion eneny of Chiistendon^; biit| chap. 
the flower of French, chivalry had been slain ^ 
taken in the battle of yicoppljs in*^£i}lgaria>*‘ gruka 
where the king of Hungary, notwithdt|pding theJjJcBw! 
heroism of these volunteere, wa§ entirely defeated^ 
by Bajazet. The emperor Manuel left his capital 
with a faint hope of exciting the courts of Eurep^ 
to some decided efi'urts, by personal representa- 
tions of the danger ; and, duiing his absence, 
Constantinople w'as saved, not by a friend indee{J, 
but by a power more formidable tocher enemies 
than to herself. * 

The loose masses of mankind,, that without ihfiuun 
laws, agriculture, or fixed dwellings, o\crspread Sr i12S*k 
the vast central r^ions of Asia, ha\p, at various 
times, been impelled by necessity of subsistence, 
or through the casual appearance of a command- 
ing genius, upon the domain of culture and 
civilization. Two principal roads connect the 
nations of Tartary with ftiose of the west and 
south ; the one into Europe along the sea* of 
Azoph, and northern coast of the Euxinc; the 
other across the interval between the Jlulthanaii 
mountains and the Ca.spian into Persia. Foar 


♦ The ifiingarittiw fled in Uii) blood,aiid«iwoa?dalB»er7hiflh 
Iwule, uid dwrted Iheir alliei, price. Many of eimnenl birth *ml 
according to the Mrmoiceidellau- ment were pul to death ; a bie 
cicaut, c 85 But Froissart, who from ubich Doucicaul was sa*ed 
seems a fairer authority, imputes by the lolerfcreaee of the count de 
the defeat to the nuhnew of the Nerera, who mi^t better bmself 
French. Part iv, ch. 79. The haw penalied with honour on that 
count de Neveta, {Jem Sans Peor, occasion, than sumvid to plu^ 
allerwardsdukeofBurp«idy,)who his countiyr into cml war, and bia 
eomnauded the Fttncn, wi» made name lulo iofamy. 
pnaoocra with others of the royal 
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CHAP. timestRt least within the period of authentic his- 
tory, the Scythian tribes have jtaken the former 

OREEKs . course, poured themselves into Europe, but 

haHensI ®acb wavi^as less effectual than the preceding. 
The first of.thpe jvas ip the fourth and fifth cen- 
turies, for we may range those rapidly successive 
jnigratipns of the Goths and Huns together, when 
the Roman empire fell to the ground, and the only 
boundary of barbarian conquest was the Atlantic 
ocean U|)on the shores of Portugal. The second 
wave came qn w'ith the Hungsirians in the tenth 
century* whose ravages extended as far as the 
southern provinces of France. A third attack 
was sustained from the Moguls under the children 
of Zingis, at the same period as that which over- 
whelmed, Persia. The Ru.ssian monarchy wa.s 
destroyed in this inrasion, and for two hiinared 
years that great country lay prostrate under the 
yoke of the Tartars. As they advanced, Poland 
and Hungary gave little opposition ; and the far- 
thest nations of Europe were appalled by the 
tempest, liut Germany was no longer as she had 
been in the anarchy of the tenth century; the 
Moguls were unused to resistance, and still less 
inclined to regular warfare; they retired before 
1245 the emperor Frederic II., and the utmost points 
of their western invasion were the cities of Lig- 
nitz in Silesia, and Neustadt m Austria. In the 
fourth and last, aggression of the Tartars, their 
progress in Europe is hardly perceptible; the 
Moguls of Timur’s army could only boast the 
destruction of Azoph, and the pillage of some 
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Russian provinces. Timur, the soverei^ o{ these chap. 
Mo^s, and founder, of their second dyiuisty, 
which has been- more permanent and-ceKbrated.GHFCs 
than that of Zing;is, had been the prind^f a <ynall 
tribe, in Transoxiana, b^twe^ thetGihon and 
Sirr, the doubtful frontier of settled and pa.st()ral 
nations. His own eaer^ry and the weakness of hi^ 
neighbours are sufficient to explain tlie revolution 
he effected. Like former conquerors. Togrol Bek 
and Zingis, he chose the road through Persist; 
and meeting little resistance from the disordoix'd 
governments of Asia, extended his elnplr^ on one 
side to the Syrian coast, while by successes still 
more renowned, though not belonging to this 
place, it reached op the other to the heart of lliii- 
dostan. In his old age, the re.stlessncss of aiiibi- 


tiofl impelled him agaiiLst the Turks of Anatolia. 

Baja/.et hastened from the siege of Conslanti-,iujA,t 
nople to a more perilous contest; his deleal andj— 
captuity, in the plains of* Angora, clouded for a 
time the Ottoman crescent, and prc.ser\cd the 
wreck of the Greek empire for fift\ year^ longer. 

The Moiruls did not improre their victorN , in Dinutr o( 

C' * 1 1 1 * T * w^UnU- 

the westtjrn parts of Asia, as u) llindostan, liiuflr 
was but a barbarian destroyed, thoujfh at Samar- 
cand a sovereifpi and a lei^islator. Jije * 

Ana tolia to of B<yiWet.;Jmt .the unity ,ol 

thp^if power w a.s Ottoman king- 

dom, like those which had preceded, cxjK*riencid 
the evils of parution and mutual animosity. For 
about twenty years an opportunity was gium to 
the Greeks of recovering part of their losses; but 
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CKAP., ^ey fere ineffable oC making the bmt jpe. of 
tHia advantage; and though tbMifigmsi pooiea- 
tauESKs , siob of jHiltf RomaiuB, did nolllp^te a atvoog 
Tnr|pah*jp^y that held ^e city of OallipoU in 
^ 1421 the Gfaersoneap. , Whmt ’ Amor^ II., therefeie, 
/re-united under his vigoioas scefdte tiie Ottoman 
{Bonarchy, Constantinople was exposed to another 
siege and to fresh losses. Her vralls, however, 
repelled the enemy; and daring the rei^ of Amu- 
If th she had leisure to repeat those sig^s of dis- 
tress, which^ the princes of Christendom refused 
to observe. The sitaation of Europe was, indeed, 
sufficiently .^auspicious : France, the original 
country of the crusades and of chivalry, was in- 
volved in foreign and domestic war ; while a 
schism, apparently interminable, rent the bosom 
of the Latin church, and impaired the efficiency 
of the only power that could unite and animate 
its disciples in a religious war. Even when the 
Roman pontiffs were' best disposed to leteoe 
Constantinople from destruction, it was rather as 
masters than as allies that they would interfere ; 
their ungenerous bigotry, or rather pride, dictated 
the submission of her church, and the renunciation 
of her favourite article of distinctive faith. The 
Greeks yielded with reluctance and insincerity in 
the council of Florence ; but soon rescinded their 
treaty of union. Eugenins IV.* procured a short 
diversion on the side of Hungary; but after the 
unfortunate battle of l|(ama, the Hnogariana were 
1444 abundantly employed in self-defence. 

The two monarchiea, which have successively 



D^inro Tm idodle aaes, 193 

held <eat ia the of Constantine, my be (' u a r. 
contrasted in tj|i|||drcuth8taDce8 of their decline. 

In the present d^pfce anticipate, withfdHiAurance ^iitKEKs’ 
that none can deem extravagant, th^piupprojich- 
ing subversion of Ottoman power; but the 
dgns of internal weakness have not yet been con- 
firmed by the dismemberment of provinccf ; and, 
the arch of dominion, that long since has seemed 
nodding to its fall, and totters at every blast of the 
north, stjll^ests upon the land-marks of ancient 
conquest, and spans the ample regioiyt from Bag- 
dad to Belgrade. Far differen Uv^a Mhe* events 

Every province vmliTturn subdued; every city i..r.ii. 
openk her gates to the conqueror ; the Innbs 
were lopped oft' one by one; but the jmlse still 
heat*at the heart, and the majesty of the Roman 
name was ultimatelv confined to the walls of Con- 
stantinople. Ikfore Mahomet II. planted his 
cannon again^-t them, he had completed ever;- 
smaller conquest, and deprived the expiring cm- 
pire of every hope of succour or delay. 
necessary that Constantinople sh^ld fall . bu the^ 

of her emperor bestows 

an honour upon her full, which her ptosFn ty 

seldom earned. The long deferred but me. 

moment arrived; and the last o the Cies .. 14o3 

..ill not say of the Pulieolog'; folded round him 

mantle. «.d remembe.^ the n^ 

«hic1l he reprenented in the d'linit) ^ 

death. It ia thu. that the 

when enfeebled by disease or age, w said to rally 
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its energies in the presence of death, and to )K)in 
the radiance of unclouded xeason around the last 
strugglhsi^ dissolution. 

Xhon^ the fate of Constantinople had been 
protracted bcyoml all reasonable expectation, the 
actual intelligence operated like that of sudden 
calamity. A sentiment of consternation, perhaps 
of self-reproach, thrilled to the heart of Christen- 
dom. There soeined no longer any thing to diveit 
Jlie Ottoman armies from Hungary; and if Hun- 
gary should, Ik* subdued, it was evident that both 
Italy and the (lerman empiie were exjiosed to 
invasion.* A 'general iiiiiou of Cliristiatt-puvvcfs 
was reciuired lo withstand this eomiuoig enemy . 
But the pojH's, who had so, .often armed them .. 
against well othei, wasted their spiritual and poli- 
tical counsels 111 attemptimr to restore unamimtv. 

1 War was proelaimed against tlieTiiiks at the diet 
of Frankfort, m 1-1.14; hut no eHitlts were made 
to earrv the menaee into exeeution. ,\o prime 
could have ,s.it O'} the rmpenal throne moie un- 
fitted for.^hc emergeuev than Fiedeiie HI., Ins 
mean spirit and narrow ca])aeity oxpo.sed him to 
'the ccrucmpt of mankind , his avarice and du])ii- 
c«ty ensured the hatied of Austria and Hungary. 
During the papacy of I’liis II., whose heart was 


* Mill iiiir ^l\e 

(ouia jun'^Hiir 'Iun>«, nfquf Ita- 
lia iit>qui' rm iiiiiituliit nt,OH|uc 
•> Ills Ulu*nii'< ( ' ilti'i 
/In |i iiiM lliiN Is |mr( of 

.1 distoursf prunouiKdl li\ |*ma^ 
Shins before tin (li*» of rrank- 


fori, whiili, though dechtnn- 
ti>r\ , like inoM of hiH wntiniis, an 
iiitm-^iintf iHiKtnUicn nf tlif 
Ilf I dtnl III till* impri'SAioii 
|>r»hiMvl l>> th,ii i.il,iti)it\ 'ijion- 
(i.tiius,dd aim 14 'll iiattrii enlarge 
fvtr.iris from thi^ oration 
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thoroughly engaged in this legitimate cnfsade» a cii ai*. 
more specious attcirtpt was made by comcning 
an European congress at Mantua Alniiist all grw'RS 

the sovereigns attend^hy tWir envd^; if \ys4\cKss 

roncluded that 50,000 h^en at swnfs should be 
raised, and a tax levied for three \t ars of one 
tenth from llie revenues of the clergv. one thirtieth 
from those of the laity, and one twentieth from 
the capital of the Jews* Pius'omraged to he, id 
this armament in person, but when he apfieurW 
next year at Ancona, tlie appomtid'placf of em- 
barkation, the ]n mces had laded m all their pro- 
mises of men and mone\ . and lound only a 
lieiidlontr crowd of adieu tiirers. destitute of o\er\ 
neces>ar\ . and e\i!ei tmg to be fed and jiaid at the 
jioy< s expense. It was not In such alMKly that 
Mahomet could be expelled fioni (’onsiaiitinople. 

If the Christian so\ereigns had gneii a steadx and 
sincere eo-opeiatiou, the cwntist would still ha\e 
been arduous and umcrt-im In the early c»u- I mwhiot 
s,i(U s, (he sujienonty of arms, of skill, and even of 
discipline, had been iimtormlv on the side of 
Europe. But the present circumstances wen* fsy 
from siniilar. An institution, begun bj tin first 
and perfected by the setond Amurath, had given 


• Spon'l.inus, ^ ItdrU*' 

Ml norc^en Philip “4 Hv.r^-uutU, 
who hail made Iho loiide** proo*- 
Riotis, and plwJgrd him«'lf in a 
fantdsuc pagiMDt at htt (ourl «K»n 
after ihe tapturt* of C oii''taniinopR' 
lo underiokf trusadtr W''* 

MiicttL in hii promises if'* 


ftiriiiiT prKendi^ appr, 1 m iMi-ni 
of fnrtn l.rjjflaiid, Jt an 

i\»nne winlmy no trrtijrt ; 

wbiih, nn-; i1m hiIu«i fwi i*f 

HI ** 

Ifiiiut n|Kin ihi (iLfliiltl' "• HH*i- 

iHui 
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CHAP. to,tfad*Tiiiin8h anuies/what the^enea^bscsti)! 

wanted, military suboidisation-at^eteriin expe« 
oViEKS lienee. as it seems, of the real superiority 
jScEi^ W Eiiropaanf^ war, these sultans selected tile 
itoutest yoiFtfa^ {ram thbl Bulgarian, Servian, or 
41banian capt^, who were fducated in habits of 
martial discipline, and foimed into a regular force 
tvith the name of Janizaries. After >c6nquest 

1 * ' 'Jlj I T A 

had put an end *10 pSreohal captivity, a tax of 
every male child was raised upon the Chris- 
tian pop^ulation for the sanil purpose. The arm 
of Europe was thus turned upon herself : and the 
western natioifs'must have contended with troops 
of hereditary robustness and intrepidity, whose 
emulous mlthnaiasm for the* country that had 
adop'ted theni' was controuled by habitual obe- 
dience to their commanders.* 


* In the loni; declamation ^ 
/Tnens Sylvius before the tlu»l f»f 
Fr^kfort in 14'i4, he has the fob 
lowing toijlrdsi between the Ku- 
ropfHTi and Turkish imlitia; a 
gcM specimen of the artifice wuh 
which ID ingemous orator can dis- 
lie the truth, while be mms to 
stating It most precisely Con- 
fcramus nunc Turcoa rt tos invi- 
rein, rt quid iperandum tit, si 
cum lilis pugnetis, exainmemus 
Voi mil ad arma, illi (racti. Vos 
armati, ilh mermes; vos gladioi 
Tonativ iUi culms utuntur ; vos 
balistas tenditis, ilh arcus trahunt ; 
?os loncie thuriiccsquc protegunt, 
illoi (Alrkra legit , vos equoc 
gitu, ii|i ab fquis regutttiir'; f4l 
nobiietin beiluin diicitis,ilh n i b i g 
ant nrtifioei coguni, &c kit/f, 
f»n5 This, however, had little 
effect upon ^ hearers, who were 


lerilr judges of military affain 
tlian the secrelar) of Frederic III 
Plus II . or iFiicas Svlviui, was 
lively writer and u vkilful intnguer. 
I.oQg experience had 1:1 ven him a 
coiisidenible insight into Euro- 
pean politics; and his views are 
usually clear and sensible Though 
not so learned as some popes, he 
knew much better what was going 
forward in his own Uipe. liutUie 
vanity of displaying his eloquence 
betrayed him into a stimige folly, 
when he addressed a veiy long 
latter to Ualioniet IL' explaining 
tbe catholic foith, and uigiog him 
to be babiized ; in which caae, so 
for firopi preadung a crusade 
against the iaribi, he would gladly 
make use of their power to feoover 
the rights of the church. Some 
of his inducements are cunous, 
and must^ if made public, hive 



DICING THE MIDDLE AC.ES. 


^ Yet forty yorg after tiie fall of CoostanliDople. chap. 
at the epocra Charkf VIII.’s expedition into 
Italy, the just apprehensions of .states; ghbekI 

men might have gradually subsidH^ J^xcept the 
Moiea, Negropont, anda feWiOther«uDimportant 
conquests, no real progreA had h«a> made by tlie 
Ottomans. Mahom et 11 . had been J[fpt at 
by the.Hu pgaydans; he hjid l^n^ljulsed.yiUi 
some iBtpmitty 'by ihe Itniglita of St,^4g|jja 
the island of Rho(^. A petty ehioftlfo defied 
this mighty conqu^ for twcnt\«years in the 
mountains of Epirus; and the {lersevcnng courage 
of his desultory warfare with swh trifling re- 
sources, and so little pros|)ectof ultimate success, 
may justify the c.xiggerate(i admiration with which 
hi.s contemporaries honoured the name of Scahder- 
beg. f )ncc only the cn*scent was displayed on the 
('alabnau coast; but the city of Otranto remained 
but a year in the (lossession of Mahomet. On his 
death a disputed .succession involved his children 
in civil war. Bajazet, the eldest, obtained..the 
victory ; but his rival brother Zizim fled to Rhodes, 
from whence he was removed to France, and after- 
wards to Rome. Apprehensions of this cxil^ 
prince seem to have dictated a pacific policy to 
the reigning sultan, whose character did not pos- 
sess the usual energy of Ottoman sovereigns. 

beta highly fnttfyiQg to bit friend, diutana bdlonim aab/iub mo 
Frederic llr. Qaim ut irbitra- r egMj iie pooetn, et Dlot Bobmi 
mar^uChntUaiuu mut, mortuo unti frutteol; ted cuqi eieefi 
lAditlao I'ngmetBobeiDiK rei;e, noM ifligioiut hoiut, eUfgmnt 
oemo {meter te tu rtfiia fiiutet Ungin, ici& Epul 3i;6 
adijmii. Spciencnt Uoggn post 
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lVealth<^ the CUrgg—thSetirccf — EucruaLkments on Ecclemttwal 
Emperty-^tkw JvruiidwH—(ttintrah\t—toiTm.t—‘thttrVo}iti- 
cal Powtr-^Siipimaiy of the CrovM— Charlemagne— ChanuraJUr 
ku death, okd Eacroadmente of the Church tn the ninth Ccnti'Ty 
—frmacy of the Set (f Ku)ne~it\ early Stage— Gregory I — 
Caunalif Frankfort— fedse Decrttalt—Pragreistf Papal Auth0‘ 
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in the Tenth Century— Marrhge of Pneste-^imony—Epucopal 
Ehxtum—lmpertal Authonty mer the Popes— Disputes cmcem- 
tng Inestdures—Gregaty FIT. and Henry IV.— Concordat 
Cabstus—Eieetuniiy Chapters— general Systtt^Grrgory VII 
—Progrets Papal Usurpations m the tue^^entury— Inno- 
cent m.—hss Character and Schemei—contmual Progress of the 
Papacy^Canon Law — Menduoat Orders — dispenmag Power— 
TaxatutH if the Clergy by the Popes— Enovac^ctUs on Rights if 
Patronage— Mandats, Reserves, I^t— general Disafetim to- 
vardt the See of Rom in the tUrtsfath Century— Progress if 
Eecleswitual Jnrisihctim— Immunity f the Cleigy in Cnmnat 
Casts— Rest rauUsmpostd upanthesrJuriydictm—upon their Ae- 
yum/iRn of Property— Baafswe VIII —hu Qvomi mth Phify 
the Fair— Its Termiaat m [ff ttiaal Deebne ef Papd Autkoniy 
—iMsscfBavana—^tceadlitto Atignon and Return to Roau— 
Conduct of Atignon Piypet— contested Elect am <f Urban and Cle- 
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mat pnAien tie gnat Scitm-Omaal^ Ptu-Cdrintt,^ 
BaUe-Mtiiodi aihpttd to rntni* tk Papal Unrpaiau u 
Eaglaiul, Germmif, aad Fraact^LAertia (f tkt Gaitttaa CknA 
—Jkrlme tie Papal Infttencc m Ualg, 

At the irruption of ine moithenf in^-aders into cjitt 
the Roman empire, they found the clergy already 
endb^ig4.;i|ith extensive possessions. Besideathc wefts. 
spontMewadblation-s upon whii;^ ||b ministers of 
the Chriifian chureli had originally subsisted, th^- ri,S,wi 
had obtained, even under the pagan ymperors, by 
eoncealment or connivance, for the Roitian law 
(lid not permit a tenure of lands mjpprtinuin, cer- 
tain imrao\ cable estfite.s, the revcnuc.s of which 
were ap|)licable 41 their own maintenance, and 
that of the piKir.* The^e indeed wtjre prcca- 
i iofis, and liable to confiscation in times of per- 
secution. Butitwa-s among the first effects of 
the coin ersion of C'on.stantine to give not only a 
security, but a legal sanctiim to the territorial 
acquisitions of the church. The edict of Milan, 
in :313, recognizes the actual cstate.s of ecclesias- 
tical cor{xiratiaos. f Another, published in 321, 
grant.s to all the subjects of the empire the power 
of bequeathing their pro|)erty to the church. | 

His own liberality and that of his successors set 
an example which did not w ant imitators. Passing 
rapidly from a condition of distress and persccu- 

* Oiinnow, Ittona di N'apoli, pMiM at the three MMW U jua- 
l ik C.a Gil>boa,c. M ami c 10. ti^ ay tecL 
F Paul’i Treatiae on Hr nefiw. <■ fOSmiooe Gibbon, «b. Mpia. 

4. The laat writer doet not nholly F. nal, c. S 
confirpi dill peaiiioa ; but a rmn. t M tbid 
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cilAF. tkjD i/i the summit of prosperity, the church 
degenerated as rapidly toin her ancient ^rity, 
eccles. forfeited the respect of future ages in the 
sgpi^ prQjiprtion as she acquired the blind vene- 
ration of het o)yn.* Cc^tousness, especially, be- 
came almost a characteristic vice. Valentinian 1. 
in 370, prohibited the clergy from jeceiring the 
bequest of >vomen: a modiiication moidtjlijifre- 
di tabic than ain' general law could hav? been. 
Aid several of the fathers severely reprobate the 
prevailing aildity of their contemporaries.* 

InrrcjM’d The devotion of the conquering nations, as it 
lubJcRiou. '*till less'^ffllghtened than that of the subjects 
of the empire, so was it still more munificent. 
They left indeed the worship of Hesus and 
Taranis ift their forests; but they retamed Jhe 
elementary princijiles of that, and of all barbarous 
idolatry, ft superstitious reverence for the priest- 
hood, a credulity that seemed to ini ito imjiosturc, 
and a confidence in the efficacy of gilts to exjiiate 
offences. Of this temjier it is undeniable that 
the ininisteta of religion, infliiencedh|m)bahly not 
so mimh by 'personal covetousness, as by zeal 
for the interests of tlieir order, took advantage. 
Many of the peculiar and prominent character- 
istics in the faith and discipline of those ages a}v 
pear to have been either introduced, or sedulously 
promoted for-^e purpose.s of sordid fraud. To 
^ose purpo.ses' conspir^ the vdSteration for relics, 
the worship of images, the idolatry of saints and 


* UMDiiooe, ubi ciipra. F T^ul, c. 6 
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vmtjh, the religious invidal^ity of sancRiari^, 
the ctMtsecration of ceaaeteries, but abo>e all, the 
doctrine of puigatory, and masses for the* relief o^ 
the dead. A creed thus contrived, opeii||Ung«pon, 
the minds of barbarians, l^visb^{|igb rapacious, 
and devout though dissolute, naturally caused a 
torrent of opulence to pour in upon the* church, 
DonptiqilH of land were continually' made to the 
bishop^, and, in still more ain^lc proportion, to 
the monastic foundations. These had not beni 
very numerous in the west till thc*hegpining of 
the sixth century, when Benedict established his 
celebrated rule.* .A moiv reiniftk.il)le show of 
jiiety, a more absolute seclusion from the world, 
forms more imprt*>sive and edifying, prayers and 
masses more constantly rejK'ateil, gave to the pro- 
fessed in these institutions a preference o\er the 
secular clergy. j, 

The ecclesiastical hieraichy never reccnedaiiy 
territorial endowment by law, either uiider ,the 
Roman empire, or the kingdoms erected UjMm its 
ruiii.s. But^e Aoluntary mutulicence orpnnees 
as well as their .subjects amply supplied the place 
of a more unuersal provision. Large private 
estates, or, a.s they were termed, patrimonies, not 
only w'lthin their own diueeses, but sometimes m 
distant countms, sustained die dignity of the 
principal sees, and es|K'ciaUy thiU of Rome.)' 

* Gminone, L Hi. r 6 ; I it IHwL EtcU^iuImiiw MutMort, 
c. IJ. TfeaiiieonBcB^c(‘4, c (I Dntcrt. C3, 

Heuty, Iluitilwe PScwin nut t Si. Mmc I. • p. JHl Oi*0' 

nmp, I. iv r 1 3. 
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ciiAP. Tl^ Flepdi nuntanchs of the fint dynasty, /the 
■ CarhmngiBii family aid idwir ^imAt the 
exJiiis. Saxtm cf emperors, the kings ^ &igland and 
jiordly any bounds to theit liberality, as 
numerous Ghaj;^iwstiil Extant in di^domatic col* 
ledions attest. Many cnurch^ possessed seven or 
eight thousand mansi ; one with but two thousand 
passed for only indifferently rich.* But ^^yjfc st 
be remarked, than many of these dona^OlV are 
oUands uncultivated and unappropriated.'! The 
monasteries acquired legitimate riches by the cul- 
ture of thc.se deserted tracts, and by the prudent 
management ‘uf* their revenues, which were less 
exposed to the ordinary means of dissipation 
than those of the laity. Their wealth continually 
accumulated enabled them to become the regii)nr 
purchasers of landed estates, especially in the 
time of the crusades, when the fiefs of the no- 
bility were constantly jn the market for sale or 
mo^tga^.J 

SonMiiMt If the possessions of ecclesiastical communities 
had all been aa fairly earned, wc could find nothing 
in them tor^r^nd. But other sources of wealth 
were less pure ; and they derived their wealth 
from numy sources. Those who entered into a 
monastery threw frequently their whole estate# 
into the common stock : and even the children of 
rich parents were expected to make a donation of 
land on assuming the cowl. Smne gave their 

Schoikh, t m p. ] Ikcre^ Kmi sur lei Crui- 

t MuMtOHi DiiMn. 6» Du Aide*, p. Schmidt, t. m p 
Caogc, V Errmui. t 293. 
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pcqterty tetiiechttreh before catering on n yl^ Hiy citap. 
expedi^s; wqte nade by Mme to ta& 
effect after th^ livens and bequeat* by many in 
the terron of dttsdluti<m. E\'en those |egaci^ to‘* 
charitable {wrposes, vhiqh di^lergy could wiOf 
more decency and speciounesa recotnmend, and of 
which the administration was generally confined tq 
theni^rete frequentt)' applied to their own bene* 
failed not, above all, y> inculcate upon 
the wealthy sinner, that no atonement couhl Ik* 
acceptable to heaven, as libera) presents to its 
earthly delegate&t To die without allbtting a 
portion of worldly ln'caltli to pious .uses was ac- 
counted almost like suicide, or a refusal of the last 
sacraments ; and lipnee intestacy passed for a sort 
of fraud upon the church, which she published by 
taking the administration of the deceased's effects 
into her own hands. This how’cver was peculiar 
to England, and seems to have been the case there 
only between the reigns of Henry III. and Edward 
ill. when the bishop took a portion of the in testate ‘s 


• Pnmn wna pastonbus diU 
est ticullu. ut Ijtert-ditalu |Kirtjo 
in ftaupereq eC eg«>nos duperge- 
rctur , Bed Benilm ecclcBic quoque 
in pauperum censum veiierunt, 
atque iDtMUte gentis mens rn*- 
dita est prodiTior in eu fulura 
fiiiaae quiei re pioguiua illarum 
patnmoniuin evaiiL inmib epii- 
copi ipsi in rem niam q^utmodi 
coBBuetndioem iBttfdmD roorerte- 
bant ' ac tnboluni eruit, quod 
antea pii morn ftut Muriton, 
Anliqulatea L jl Dmert 
67 

t Muraton, Dimert. 67 (.\titi- 


quit ftalnp, t p. 1065 ) bu pre- 
served a curiooi charter of tfi 
lulraii rou Dt, who drclant, that, 
•inuk with raflfciKuii apoo his 
imful state, lie had lahea cooptel 
With oertoio bow hr 

should atone lor bia oflencci. Ac* 
crpto comUio ah iis, rierpio si 
itnuDcuia Moio pourm, naUun 
esvt mdina ktm tlenaoainaniai 
virtotet, i(«to id de propnu anil 
lubstaniiii in fDOOirtfeniim cooca* 
dereiD, Hoc ooMaKaa ab its b- 
bcoter, et aidanbMiao anmo agn 
■ccepu 
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CHAP. pfrsoiml estate, for the advantage of the ehmeh 
and poor, instead of distributing it among his next 
pf kin.* ** The canonical penances imposed upon 
repentant^effenders, extravagantly severe in them- 
mves, wereiComiBoted for money or for immove- 
able possessions; a fertile though scandalous source 
•f monastic wealth, which the popes afterwards 
diverted into their owm coffers, by the atm|fe of 
dispensations ancWndulgences.i' The church lands 
enjoyed an immunity from taxes, though not in 
general fromi military scr\’ice, when of a feudal 
tenure. But tlieir tenure was frequently in what 
was called fraakalmoign, without any obligation of 
service. Hence it became a customary fraud of 
lay proprietors to grant estates t« the church which 
they ^received again by way of fief or lease, ex- 
empted from public burthens. And as if all these 
means of accumulating what they could not legi- 
timately enjoy were insufficient, the monks prosti- 
tuted their knowledge of writing to the purpose of 
forging charters m their own favour, which might 
easily impose upon an ignorant age, since it has 
required a peculiar science to detect them in 
modem times. Such rapacity might seem incre- 
dible in men cut oil' from tlie pursuits of life, and 
the hope of posterity, if we did not behold every 
day the unreasonableness of avarice, and the fer- 
vour of professk)^ attachment.^ 

* Seldcs, Tot. Ill p. 1676. Meim to fam Ucn the whole 
Prynoe's CoRlUtatioiu, Tol 111 p. epoil. DaCaoBe,T. Intestatiu 
IS ^lechiUxne, vol. ii. chip. 33. h Munton, UMert 68. 

In Frano»i the lord of ihr fief t Nnnton'i 65th, 67tb, ind 
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As an additi(H)d source of revenue, and in inoi* ciiAr, 
tat^n of the Jewish lajiv, the payment of tithes was 
recommended or enjoined. These however were ay Banti 
not applicable at first to the mainteijance^ ^ row»,. 
resident clergy. Parochial divisions,, as theyndW^ 
exist, did not take place, atMeast in Some countries, 
till several centuries after the establislipent 
Clir^^jljUiity.* The' niral churches, erec ted sue- 
cessiv^y as the necessities of s^congregation re- 
quired, or the piety of a landlord suggested. we(g 
in fact a sort of chapels dependent pii the cathe- 
dral, and served by itinerant ininisterf- at the 
bishop's discretion.' The bishop iiiQi.seIf received 
the tithes, and ap|>ortioned them as he thought fit. 

A capitulary of Ciliarlcinagne howe\er regulates 
their division into three parts; one for the bishop 
an^'his clergy, a second for the poor, and a third 
for the Mipjwrt of the fabricof the church. \ .Some 
of the rural cliurt lies obtained by episcopal con- 
cessions the jirnileges oT baptism and burial, 
which were accompanied with a fixed share of 
tithes, and seem to imply the residence of a minis- 
ter. The same priv ileges were gradually ex tended 
to the rest, and thus a cimiplete parochial divisirfti 


GRth Dis^ertafiom oa Oie 4111^(111- 
IKS of Italy hair fiinwified Uit' 
priDCipat nMtrrials of my tpit, with 
Father I'aurn TmUpe on ’Bene^ 
fieeR,e<p«‘CiaHjrdwipi(i ^ 

(^lannonci f 1* t 

I. V. c 6.; 1. awti. Sdimidi. 
U»t. del Al ltt wi rti , 1 1. p. 370. , 
m. 4W.; t If. p 202. 
Fleury, HI. J>iiCOur». wr I'llwt. 
Ecclo. DttCiitge,voc.PitcaruL 


* Miireion* Dwrt. 74. tud 
Fifury^iuflituiioiiilu Ihoii fecU- 
4ia<nque» t. i. p 162. refrr thi* 
unfio of iwiflwi Ui tht fourth 
nnfury; bm thu mail be limtutl 
tu the moit fpopuluui pant of the 
empire. 

t Sciifflidtt t. ii. P. *06 Thu 
iMU to baw bm wuoded oa mi 
loomit GUMm. F. FmUv c. 7. 
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.MBattins haidlf die 
cMnB&gfondtillneBjrthediiiibof theconqiHtet.* 
w g g fc aad gradual mannerin which parocbral 

became independent appean to be of 
iQelf a 8ufficiea|^naw4r to those who’ ascribe a 


iThere are however more direct proofs that this 
species of ecclesiastical property was acquited not 
bnly by degrees, Jbut with considerable opposition. 
We find the payment/!^ tithes first enjoined by 
the canons of a provincial council in France near 
the end *of the sixth century. From the ninth to 
tile end of the twelfth, or even later, it is con- 
tinually enforced by similar authority.f Father 
Paul remarks, that most of the^sermons preached 
about the •eighth century inculcate this as a duty, 
and even seem to place the summit of Christian 
perfection in it^ performance.! This reluctant 
submission of the people to a general and perma- 
nent tribute ia perfectly consistent w’ith the eager- 
ness displaj’ed by them in accumulating voluntary 
donations upon the church. Charlemagne was the 
first who gave the confinnation of a civil statute 
to these ecclesiastical injunctions; no one at lea.st 
has, so far as I know, adduced any earlier law for 
the payment of tithes than one of his capitularies.^ 


* follirr’i Ecclcnastlctl Ih»- t Treatise od BcncRcn.c. 11. 
lorjf, i> 3‘1<) \ MabU (Obser? ations «ur I’HitL 

t widens llistorr of Tuhee, deFrancf,* \ pa338 t‘i438)hi»s, 
tola iu- p HOB odit Wilkim. with remarimbtemhocss, attacked 
Ulliea are atid by (riannoite to the current opinion, that Chaiie* 
km ben eofor^ by aome pap^ magtie eatabliihedll^ laf^obligi- 
decrees in Ike aixth cratury, I iti. tion of titkesy tod denied dm aoy 
r. 0, of h» capititianii kim auch a 



DURING tllE AGES. 

Butft wfNild be precipitate to^fr» ^thpr tfask ik* c lUt. 
practice l»d not already gained ground to accaiid' 
d^ble ettent, through the influence c^acclana^ 
tical authority, or on the other ]uu>d| tha1^^> 
came universal in consequenm^of t^e 
of Charlfi^gne.* In the suba^flent ages, it was 
very common to appropriate tithes, which had orj- , 
ginaU|r been payable to the bishop, either towards 
the support of particular churches, or, according 
to the pre\'alent supersUtl/on, to monastic fouinl^- 
tions.l' These arbitrary consecrations, though the 
subject of complaint, lasted, by a sorf of pre- 
scn|)tive right of the landholder, .till aliout the 
year 1200. It was nearly at the .same time that 
the obligation of ^laying tithes, which had been 
originally confined to those called predial, or the 
fruits of the earth, was extended, at least in 
theory, to every species of prpfit, and to the wages 
of every kind of labour.^ 

Vet there w'cre many hindertinces (hat thwarted 
the clergy in their acquisition of opulence, and a 
sort of reflux, that .set sometimes very strongly 
against them. In times of barbarous violence, 


interpretation. Tliose winch he 
quotes ha^c indeed a different 
meaning; but he has oveilooktd 
an express enactment m 7tf9, ( Ha- 
luzii Capitulana, 1. i. p 2i3i 
which admiti of no quesUon ; and 
I believe tliat there are uthera in 
coohrmation. 

• The grant of Ediel wolf in 8J5 
teeina to he the ment probable 
angin of the right lo tithei m 
England. Wbciher thia Jaw, kr 


such It WM, met with conetant 
regard, m anotfair qneetioB, It u 
said by Manna, (nat iiihei wen* 
not legally eitablifhed m Castile 
nil the mgn of Alfonso X. ICn- 
saio sobre las sicte partidas, c. 
359 

t SddeOfp. 1114. ft spq. Coke, 
3 Inst. p. 641. 

; S«ldea*s Hislory of rithei. 
Treatise on DeD«6ces,c. 38. Giw- 
nonf, 1. x.c. 12. 
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notbk^ can thoroughly compensate for the infe- 
riority of physical strength, and prowess. The 
ecc||8iastical history of the middle ages ^presents 
dhe«g contention of fraud against robbery ; of 
'HC^uisitiohs ^madcy, by the church through such 
means as 1 ha<e described, and tom from her by 
lawless power. Those very men Avho, in the hour 
of sickness and impending death, iihowered the 
gifts of expiatory devotion upon her altars, had 
^sed the sunshme of their lives in .sacrilegious 
plunder. ?fqtwithstanding the frequent instances 
of extrelne reverence for religious institutions 
among the nqbility. we should be deceived in 
supposing this to be thcii general character. Ra- 
pacity, not less insatiable than ^lat of the abbots, 
waa commpnly united with a daring fierceness 
that the abbots could not resist. In every country, 
we find continual lamentation over the plunder of 
ecclesiastical possessions. Charles Martel is re- 
proached with haiiiig ‘given the first notorious 
example of such spoliation. It was not. however, 
commonly practised by sovereign.s. but the evil 
was not the les.s universally felt. The parochial 
tithes, e.spccially, as the hand of robbery falls 
heaviest ujion the weak, were ex|)osed to unlawful 
seizure. In the tenth and eleventh centuries 
nothing was more common than to see the re- 
venues of benefices in the hands of lay impropria- 
te who employed curates at the cheapest rate ; 
*8nwu8e that has never ceased in the church.* 


* Da Cange, roc. Abbas, 
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Sevend attempts were made-to restore these^itii^ ; chap. 
but even Gregory VII. did not venture to proceed 
in it;* and indeed it is highly probable tbat,|bey 
might be held in some instances by a las^ful itle^ 
Soipetimes the property*of moftasterics was dila-' 
pidated by corrupt abbots, whose acts, however 
clandestine and unlawful, it vvas not easy to re- 
voke. And both the bishops and convents were 
obliged to invest powerful lay^irotcctors, under 
the name of advocates, with considerable fiefs, m 
the price of their assistance against* depredators. 

But these advocates became too often themselves 
the spoilers, and oppressed the helpless ecclesia.s- 
tics for whose defence they had been engaged.^ 

If it had not been for the.se drawbacks, the 
cliygy must, one would imagine, have almost 
acquired the exelnsive property of the soil. ITiey 
did enjoy nearly one half of England, and, I 
belie^e, a greater jiropor^on m some countries 
of Europe.^ They had reached, perhaps, tljeir 



• Sc'hmifit, I \\ p. 2U4 At 
;m a.cscmhly held at Si IKnis in 
097, the Iiishops. propo'ipd lo re- 
store tlic titiiOb to the secular 
cler^} but buch .l tumult 
nccited b> tins attempt, that ihr 
meeting broken up Ht’t m il 
des Untonens,! xi jirji-fal p 21? 

+ Selden's I list of 'Iithts, p 
1 1 36 ITif third t imnnl of I -iH - 
ran restrains laymen from iranskr- 
nng their impronriatcd tithes to 
other laymen Velly, Hist dc 
France, t. lu. p 235. This seems 
to admit that their |)osm> 5- 
aim wu lawful, at least b) pre- 
aeriptioD. 

t For the uyimes lostauied by 


erclc'siastical |jroprictor8, see Mu- 
ratori, Dissert 7?. Du (’aiige, v. 
Arlv<Katus. Schmidt, t. II p. 220. 
470 , t III. p 2*10 , t n p 106. 
202 Ueruiil ties Ilistoncns, t. 
XI pnifat p 1B4 Muitenne, 
Ihesauru'i Anccdotorum, t. K p. 

\aissette, Ilist de Langue- 
dor, t II p. 109. ud Appendix, 

piisbiro 

§ Turner's Hist, of England, \ ot 
II n 413. from Aresbury. Ac- 
corning to i calculation founded 
on a passage II Kmghton, the re- 
venue of the English church in 
1337 amounted to 730,000 markf 
per annum. Maephenon's Annalf 
of Conuseroe, vol. i. p. 519, 


vni rr 
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zenidrln respect of territorial property tdraat Uie 
cqpdasion of the twelfth centaiy.* After &at 
disposition to enrich the clergy by meia 
^hptiVhagrew loiore languid, and was put %der 
^certain legal r^strkints, fo which I sHall hereafter 
advert ; but they became rather more secure from 
^forcible nisurpations. 

The acquisitions of wealth by the church were 
hardly so remarl/able^ and scarcely contributed so 
much to her greatness, as those innovations upon 
the ordipary* course of justice, which fall under 
the head of ecclesiastical jurisdiction and immu- 
nity. It is hardly, perhaps, necessary to caution 
the reader, that rights of territonal justice, pos- 
sessed by ecclesiastics in virtue of their fiefs, are 
by no meftns included in this description. Epis- 
copal juiisdictiont properly so called, may be con- 
sidered as depending upon the choice of litigant 
parties, upon their condition, and upon the subject 
matter of their diflerences. 


Arbitrativc, 1. The arbitrative authority of ecclesiastical 
pastors, if not coeval with Christianity, grew up 
very early in the chmcL and was natural, or 
even necessary, to an insulated and persecuted 
society.t Accustomed to feel a strong aversion 


tom du Droit public lCccl<ls.rrno- t 1 Corinth, c. ■?. Hie word 

yoK, 1 . 1 , p *214 lliiBnnfthvt, rendered in our vmoa 

•Tlw aj;c of mongfltenee “ of no reputation,” has been la- 
in England wns ihf reigns of terpreted bysometomeaoipcrsou 
Heniy I.p Stepht*n, and Henry 11. destitute of coercive aothmty, re- 
Lyttleton’s Henry II., ii. p. ferecs. llie pa^ge at leasUendi 
339. David I. of Sroilaod, con- to discourage sniti before a seculv 
tcinporaiy with Henry 11., «aa judge, 
abo a noted founder of monas- 
teriev. Dalrymple's Annals. 
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to th« imperial tribniiaK tod even to 
a racttirence to them as hardly cmuistent 
their, pro&saion, the early Chptians f^nineij^ 
somdivbat of a similar prejudice evei^ ali|l(^tbe 
establishment a( their ndigioqs The axbitratit)^ 
their bishops still seemed a les^ objectionable 
mode of settling differences. And this arj}itrativ 4 
jurisdiction was powerfully support^Hy alaw of ' 
C^tB^ine7 which directed th^civil magistrate 
to enfwce the execution of ej^scopal awards^ 
Another edicts ascribed to the same amperor, and 
annexed to the Theodosian code, extended the 
jurisdiction of the bishops to all causes which 
either party chose to refer to it, even where they 
bad already commenced in a secular court, and 
declared the bishop's sentence not subject to 
appeal. This edict has clearly been proved to be 
a forgery. It is evident, by a povel of Valentinian 
III., about 450, that the church had still no juris- 
diction in questions of a temporal nature, exc^t 
by means of the joint reference of contending 
parties. Some expressions, indeed, used by the 
emperor seem intended to repress .the spirit of 
encroachment upon the* civil magistrates, whicH 
had probably begun to manifest itself. Charle- 
magne, however, deceived by the spurious con- 
stitution in the Theodosian code, repeats all its 
absurd and enormous provisions in one of his 
capitularies.* But it appears so inconceivable, 
thut an enlightened sovereign should deliberately 


* BUuzii Capitulmi, t i. p. MS. 
v9. 
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CHAP, place in the hierarchy this absolute controol over 
hu^^ magisdfetes, that one might be justified 
hccLES. jiflP^ting some kind of fraud to have J^en 
ypo^im, or at least that he wa^t 
woroughly awarevf the*extent of his concession. 
Certain it is, fhat we do not find the church, in 
her moiilt arrogant temper, asserting the full privi- 
leges contained m this capitulary.* 


2. If it was co^id^d almost as a general obli- 
4 (ation uiwii the primitive Christians to decide their 
ci\il dispute* by internal arbitration, much more 
would tfiis be incuiubcnt iiponj^tbe clergy. The 
canons of several councils, in the fourth and fifth 


conturic'', sentence a bishop or priest to deposition, 
who should bring any suit, eivd or even criminal, 
before a secular magistrate. This must, it should 
ajipear, be confined to causes where the defendant 
\sas a clerk ; since, the ecclesiastical court had 
hitherto no coercive jurisdiction over the laity. It 
\v^^s not so easy to induce laymen, in their suits 
against clerks, to prefer the episcopal tribunal. 
The emperors were not at all disposed to favour 
this species jgjjf encroachment till the reign of 
.l ustini an, who or^red civil suits against eccle- 
siasticiTK'be carried only jjefore tfie’^KSfibfw. 
I Yet this was accompanied by a provision, that a 
party dissatisfied with the sentence might apply to 
the secular magistrate, not as an appellant, but a 


(ftbbon, c \x (rMnnone, 1 Droit £ccU‘sia.stique, t ii p. |. 
II c. 8 , I, in. c 0 , I. XI c 7. Mtmoiresde TAcadt inM* dcs In- 
Sthmirii, t II. p 200. I leory, scriptions, 1. xxxni p 566. 

7"* i)iscourd, and liMitutfoni au 
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co-ordinate jurisdiction ; for if different jud glmeats CHAP. 
were given in the tw6 courts, *-tr, * 

n n^y referred to the emperor .*^j5uriKej|l».^ 
M^virigmnTnn£.s a^pt ^fSe e^usive 
t ion of the bishop over causes wEejeln clerks werS 
interested, wiUiout any of the checks which Justi-’ 
man had provided. Many laws enacted durinfr . 
their reigns, and under Charlemagne, strictly pro- ' 
hibit the temporal m^istralps icom entertaining 
complaints against the children of the church. 

This jurisdiction over the civil Cidisos.of clerks »™> 

^ . • nil BUltK. 

was not immedl|tely attended with an cciually 
exclusive co^izance of criminal offences imputed 
to them, wherein the state is so deejily interested, 
and the church cfluld inilict so inadequate a pu- 
nyihment. .Justinian appears to hav*c reserved 
such offences for trial before the imperial magis- 
trate, though with a material provision that the 
sentence against a clerk should not be executed 
without the consent of the bishop, or the finaUde- 
cision of the emperor. The bishop is not expressly 
] inve.sted with this controuling power by tlm jaws 
of the Merovingians; but they enaw that he jiiust 
be present at the trial pf one of his clerks^ which 
probably was intended to declare the necessity of 
his concurrence in the judgement. T)ic opjscopal 
Older was indeed abjjoluteiy exempted froms^ular 
jurisdiction by Justinian; a privilege w'hich it had 
vainly endeavoured to establish under the earlier 


^Thiswasaljoesuhluhed about affected the popes, who were hi« 
the same time by Athalaric, king lul^ects. St. Marc, t i p 60 
of the OftfDgothfl, and of course Fieury, Hist. £cd^ t vii p. 292. 
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631^ permitted th e aftme im iinrtitv; 
onTTO mSSt 
^ 

^Kcept before a council of their bre^reii. 

Charlemign e 6^ms to have extended to 
™ whole body of the clergy an aftoWte exemji- 
authorifa^ llie' maOT fitriite^.* 
^prti. 3 . Tie character of a’^use, as^well as of the 
parties engaged/ might bring it ^thin tht limits 
wf ecclesiMtical jurisdiction. In all questions 
himply ^eligibus, the church had an original rig^t 
pf decision; in those of a tegjjporal nature, the 
civil magistrate had, by the imperial constitutions, 
as exclusive an authority.! I^ter ages witnessed 
strange innorations in this res^cTwhen the spiri- 
tu^ courts usurped, under sophistical pretences, 
almost the whole a^ministratioji of justice. But 
these encroachmente were not, I apprehend, very 
striking till the hi'elfth century; and as about the 
same time measures, more or less vigorous and 
successful, began to be adopted in order to restrain 
them, I shall defer this part of the subject for the 
present. 


* Mfmoiftt de rA(»d6nie, 
ttw supra. Giannone, 1. in. c. • 
Saimidt, 1. 11 p.236 Reury.ubi 
lupm. 

We of these writers do not 
state tbf law of Cbarleinagne so 
rtfongly. Nevertheless tie words 
Ota Cipitelary m 789, Ut cleriei 
accwnaittci ordinis « cnlpam in- 
currennt^ ecclesiasticos judi- 
CMtur, mulms m 

•ufficieod, goaanl: (Bilw. c». 

pitul.Li.p.ssr.)aiidihenai«i( 


npretatd slill more forcibly n the 
coU^ection publislied by Aowgiaus 
under Louis the Debonair. (Id 
pp. 904. and 1115.) See other 
proofs m Fleu 7 , Uut Ecclel t. 
)x. p. 607. 


T wuoties (ie religione agitor, 
etNMopos oponet ludicare; alteiis 
v^ cauiai qnc ad ordinanos coft 
nitores vel ad usoin pablici juro 
Mfuncnt, iegibos opoitei 

4elAc*ddid^ lHWinurl. 
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'In this ske^ of ihft aches and jfin8(U*tioe^,qf c^p 
the hierarchy* 1 may seem to t£ve implied th^ 
political influence, 'which is naturally cOb 
witff the two- former. Theyp(»se^4> hoMt&r. 
more direct means of atbquiriig temporal powerTw*^ 
Even unde; ^Qpjpan js^ip^jrqislthey had found 
their road into palaces; they.jyere,aQmetimea^- 
nist^, more often sgcpeteeMnsellarB, always ne- 
cessary, but foimidable aili^, ^hose support wast 
to be conciliated, and interference to be respecte<ii 
But they assumed a far more decided fnfluence 
over the new kiiHidoms of the west, llicj were 
entitled, in the fost place, by the nature of those 
free governments, to a privilege unknown under 
the imperial despotism, that o f M sisting in jhe 
deliber^ire as^mblies^ nation.* Councils 
of^ bishops, sucK as had been convoked by Con- 
stantine and his successors, jvere limited in their 
functions to decisions of faith, or canons of eccle- 
siastical discipline. But the northern nations^did 
not so well pre.serve the distinction between se- 
cular and spiritual legislation. The laity seldom, 
perhaps, gave their suffrage to the canons of the 
church; but the church was not so scrupulous as 
to trespassingu pon the province of the laity. Many 
provisions are found in the canons of national and 
even provincial councils, which relate to the tem- 
poral constitution of the stat^ Thus one held 
at Calcluith, (an unknown place in England,) in 
|II787, enacted that none but legitimate princes 
should be raised to the throne, ioA not such as 
were engendered in adultery or incest But it is 
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jfliAP. to. be «obfierW ihat, although this synod wls 
stripy ecclesuJiical, being summon^ by the 
drxaiss. 1<*ptr yet the kings of Mercia and ]!7orth- 
uoiEiidand, with many of their nobles, confirmed, 
Ihe canons by theilksignature. As for the eouncUs 
held under the Visigoth kings of Spain during the 
ser^th century, it is not easy to determine whe- 
ther they are to be considered as ecclesiastical or 
temporal assembles* No kingdom was sotho- 
.«oughly under the bondage of the hierarchy as 
Spain.f* Th« first dynasty of France seefc to 
hare kept their national conv^tion, cdled the 
Field of March, more distinct from merely eccle- 
siastical councils. 


The bishops acquu'ed and retained a great part 
I of thdir ascendancy by a very respectable instru- 
I ment of power, intellectual superiority. As they 
, alone were acquainted with the art of writing, 
' they were naturally entrusted with political corre- 
; spopdence, and with the framing of the laws. As 
they alone knew the elements of a few sciences, 
the education of royal familicis devolved upon them 
as a necessary duty. In the fall of Rome, their 
influence upon the barbarians wore down the 
asperi,ties of conquest, and saved the provincials 
half the shock of that tremendous revolution. As 


captive Greece is .said to have subdued her Roman 
conqueror, so Rome, in her own turn of servitude, 
cast the fetters of a moral captivity upon the fierce 

i 

* Minna, Toona Cortes, ^ ^ Spanish bidiopt in 

t* 1- p. 9. ^cury, Hist t viii. p. 368. 

t See lostances of the temporal ; t ix. pAs, kc. 
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inHders of the north. 
tioHs of the bishops, 
given Tor its effects, I 
part even her laws, 
courts of Paris and Tolddo, wHich became a de^ 
gree less barbarous by imitation.* * 

Notwithstanding, however, the great aiithority Suptcmacy 
and privileges of the church, it was decide^-jsub- 
ject to the supremacy oT the cq^wn, both during 
the continuance of the western empire, and afte&k 
its sdbversion. The emperors convoked, rcgulated,[ 
and dissolved uiyversal councils ; the 'kings oq 
France and Spain exercised the same right over 
the synods of their national churches.f The 
Ostrogoth kings of Italy fixed by their edicts the 
limits within which matrimony was prohibited on 
account of consanguinity, and granted dispen- 
sations from thcm.j Thtmgh |he Homan emperors 
left episcopal elections to the clergy and people of 
the ^geese, in which they were followed by^the 
Ostrogoths and Lombards, yet they often inter- 
fere .5aj6yLa§.Jto cp^Qfirm a decision, or .tyjdcter- 
mine a oostest , The kings of Francewent farther, 
and seem to hare invariably eitbcr.nominated the 


. Chiefly through the exy- chap. 
whose amb^ion may b^br- 
lier religion, her lan^ag^^ECc^ 
were transplanted intoJlhe *?'**®' 


• Schmidt, t i.p 3(»5. nishe^ abundant cvidenre of it, 

t Encyclopddie, art Concilr es|>ecially I. yi. c. 19 itc lor 
Schmidt, t 1 p 384. J)e Marca, Uie ecclesiastical inrk |>ei]denrcM>f 
De ConcordanUft Sacerdotii et Spain^ down to the eleventh cen- 

Imperil, 1. ii c. 9. U.; et 1 iv. lury, ^ Manna, Knsayo ^obre 

patssim. stele pirtidas, c. 322 be.; and 

y The last of these sometimes en- De Marca, I. vi. c. 23 
deavoua to extenuate the royal J Giatnififte, I. in. c. 6. 
supifmacy, bat his own work fur- 
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iriy tantaaiotiat^' reodni’ 

the sovereign who maintained wilSh tie 
Igrentest vigdur his ecclesiastical suprenncy was 
Charlemagne. Mhst of the capitnlarie s of his reign 
irf to totte fepM< rf c^wch j'piMip'By 

iiRmra taken frmn the ancient canons, but not the 
lesa^jreceiving an additional sanction from his au- 
Aority.* Som^of his regulations, which appear 
to have been original, are such as !afifl. .on^ 
church prinaipl^ would, even in modem ^aes, 
deem infragigneQta. Qf spiritual indep^dence ; 
that no legend of doubtfol authority should be 
read in the churches, but only the canonical 
books, and that no saint sheuld be honoured 
whorti the whole church did not acknowledge. 
These were not passed in a synod of bishops, but 
enjoined by the sole authority of the emperor, 
who seems to have arrogated a legislative power 
ov^f the church, which he did not possess in'tem- 
poral affairs. Many of his other laws relating to 
the ecclesiastical constitution are enacted in a ge- 
neral eopncil of the lay nobility u weU.4S df pre- 
lates, and are so blended with tnose of a secular 
nature, that the two orders may appear to have 
equally consented to the whole. His father Pepin, 
indeed, left a remarkable precedent in a council 
held in 744, where the Nicene faith is declared to 
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be establuhed, and even a parti^ar kerety eqp- chaa 
demned, with the eoosent of bishops and 
«bble«. But whatever share we may *im|^iiip tcaSt 
the laity in general to have had in inch matters, 
Charlemagne himself did not dbnsider even theo-| 
iS^cal tensions as beyond Ins province; and^ in'^ 
more than one instance, manifested a determfiMr 
tion not to surrender his own judgement, ev^ in 
questions' of tSat nature, to wy letiTMiastical 
authonty. • 


fljis part of Charlemagne’s conduct is duly to 
be takqp into the account, before we censure his 
vast extension of ecclesiastical privileges. Nothing 
was more remote from his cliaracter than the 


.bigotry of those weak princes, who have suffered 
the clergy to reign under their name?.* He 'acted 
upon a systematic plan of government, conceived 
by his own comprehensive genius, but requiring 
too continual an application of similar talents for 
durable execution. It wi the error of a supe/ior 


mind'r zealous for religion and learning, to believe 
that men, dedicated to the functions of tlie oue, 
and possessing what remained of the other,- might, 
through strict l^les of discipline, enforced by tUe 
constant vigilance of the sovereign, become fit 
instruments to reform and civilize a barbarous 
empire. It was the error of a magnanimous spirit 
to jw^ too favourably of human nature, and to 
presume, that great trusts would be fulfilled, and 
•great benefits remembered. 

It » highly probable, indeed, an ambitious 



STATE OF EUROPE 


did endure without reluctance this 
imperial 8upre^cy,of Charlemagne, though it 
.ylfcof expedient for them to resist a prilkse 
^*^\^?^orB»idable, ftid from whom they had so much to 
rf!u h!^ eMMt. But theW dissatisfaction at a scheme of 
tS^mnth incompatible with th« dVn objects 

cenhuy. afplirfect independencej)roduced a violent recoil 
undjT Louis the Debonair, who attempted to act 
the censor of ecclesiastical abuses with as much 
-earnestness as his father, though with very inferior 
^ qualifications for so delicate an undertaking^ The* 
bishops accordingly were among the chil^f insti- 
gators of those numerous revolts of -his children, 
which harrassed this emperor. TJhey set, upon 
one occasion, the first gxample of an* usurpation 
which wa.s to become veiy dangerous to society, 
the deposition of sovereigns by ecclesiastical au- 
■ thority. Louis, a prisoner in the haqds of his ene- 
mies, had been intimidated enough to under^ a ‘ 
pujdic penance ; and the bishops pretended-* thtj^ 
according to a canon of tlie church, he ^^s m- 
capabkof returning afterwards to a set^ular life, or 
presefijjg the character of sov^eign^.** Cir- 


* Ilahitft SBculi se exuens habi- 
tum fMinUcntis per impositionem 
manuum episcoponim iuscepit, ul 
JKWt tantao Uiem(|uc pcenitenliam 
II6IDO ultra ad nuhtiam sacuiarem 
fadeat. Ac*a cxauctorationw Lu- 
amd Schmidt », p. 68. 
llkere m a sort of precedent, 
tboQffh not, 1 think, vQt apposite, 
for di)idoctfiD€ abdi- 

oaUoo, in foacaw of Wraba,ku>g 


of the Visigoths in Spam, '#!io, 
having been clotbed wicli a mo- 
nastic drew, according to a com- 
mon 'tuperstitiafe, during a daa<- 
gerous illness, was afterwards ad- 
judged by a council incapable of 
resuming his crown; to which be 
Toinntonly BubmitMd. Hie sto^y, 
as told fajpan original writer, quoted 
in Baronins ad A.D. 681, is too 
obscure to warrant any poaitiTe* 
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c mnstftD CDs cnstblsd bim to tho cnipin^^ 
defiance of this sentence; but^e church had 
^iftstecb the pleasure of trampling upon ero^j|||pd 
be^s, and was eager to repeat thai^j)erinient. 
Under the disjointed and feeble administration uT 
his posterity i]^ their^veral kingdobs, the bis^^ 
availed themselves of more than onc> opfyirty^t) 
to exalt tlieir temporal power. Those weak^ar- 
lovingian princes, in their mi^ual animosities 
encouraged the pretensions of a cdhiinon enem^ 
*Thuf Charles the Bald, and Louia of Bavaria 
haviug^vcn their brother Lothaire froib his do- 
minions, held an assembly of soiiig bishops, whe 
adjudged him unworthy to reign, and, after ex- 
acting a promise ifotn the ^o allied brothers t( 
govern better than he had done, permitted and 
coinmauded them to divide his territories.* After 
concurring in this unprecedented encroachment, 
Charles the Bald hhd little right to complaiiiwhen, 
mme years afterwards, an assembly of bishop# de- 
dhrei himself to have forfeited his crown, released 
his subjecjt# from their allegiance, and trimsfiSri'ed 
his kingdom to Louis of Bavaria. But, ftttruth, 
he did not prctftid to deny the principle W’lfich Ife 
h)^ contributed to maintain. Even in his own 

inference, thougji 1 think wr$ may Discours sur I'Hifi. 
justly suspect a Traudulenl coiitn- putt this case too ihongly, when 
vaoM between the bishops and lie tells us, that the bis)K»|»</('/Kisei 
Erripus the successor of WHml»a Wamha ; jk pay liave been a voluo- 
Tbe tatter, ^ides his rnonastic taiy abdicaliOD, influeilfced by tu- 
attire, had reived the hist sacra- persiiUon^or, perhaps by disease, 
ment; after which he hiight be S<i|uu|t, t. it< p. 77, \elly, 

deemn i^illy dead, fleury, 3"" p* dltoee too, p. 74. 


CHAR 
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yp||tf;>ko>4id l^t ap^ to the rights of son^- 
rtmsi and of fclifeob vfaomlli^ reppe|e«U 
a^SlL '/A ode/' sdya this degenerate gnndalk 4^ 
*^^***l6wfcemspi4 *' ought to haWd^pnded me fijQto 
to whleh I yfu consecrated, until «t. 
ejjp had heed heard and judged the bishops, 
Jl|l||h .'whose miniatiy I was consecrated, u^o 
de palled the thrones God, in which Ood 
tjjltte^ and by wj^m he dispenses his jud^ents; 

whose patdmal chastisement 1 was'willing ijo 
submit, and do still submit myself.”* 
The8e*pa88age8are veil^markable, and afford, 
a decisive psoof that the power obtained, by 
national churches, through the superstitious plie* 
judices then receivediand a train od favourable 
circuhistances, was as dangerous to civil govern- 
ment, as the subsequent usurpations of the Roman 
pontiff, against whipb Protestant writers are apt 
too exclusively to direct their aninmdversions. 
IVolkre, I think, has remarked, that the 
uentury was the age of the bishops, as the eieKstth 
ahd twelfth were of the popes. It seemed as if 
EurojUlhvas about to pass under as absolute a 
domination of the hierarchy, as had'been execq^d 
by the priesthood of ancient Egypt, or the drdIcU 
of Gaul. There is extant a remarMble instru- 
ment, recording the election of Boson, king of 
^rles, by which the bishops akme appear to have 
(iHerated him to the throne, without any concur* 


IT. V«I«MK. VeUy.GBilUrijIu. 
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rence of ^ nobiiity.* But it j^inconeeNi^ilb 
tlnt9ttchcoaUfbav«teaIl]^tN|D w^CBse; ando 
tlia ttijlniinent ia genuine, we murf auppAse ilfc. bmub 
liMia been firanied in ordo' to counteiaiipe fuffSpe 
pretonsions. For the cleigy, 4y thiir evciu^ 
knowledge* o^iliiatui, had it in tbeir powQq|^ 
mould the language of public documents for^fjlha 
owtt*purpoae8; a circumstance which should be 
cautiously kept in mind when ^ruse ^stru- 
ments drawn up during the dark ages. 

" It ^as with an equal defiance of notorious truth, 
that the bishop of Winc^ter, presiding as papal 
legate at an assembly of the clergy in 1141, during 
the civil war of Stephen and Matilda, asserted the 
right of electing » king of Englaiui to appertain 
pripcipaily to that order; and by virtue of this 
unprecedented claim raised Matildato the throne.f 
England, indeed, has been obsequious, beyond 
most other countries, to, the arrogance of her 
hierlhchy; ^ especially during the Anglo-S^n 
pesiod, when the nation was sunk in ignorance 


and effeminate superstition. Everyone knows the 
story of ^ing^Edwy, in some form odllbther, 
thg^ I believe it impossible to ascertain the 
rewcircumstances of that controverted anecdote. 


But, upon the supposition least favounble.to the 
long, the behavi^ of Archbishop Od« and St 

' V i . . 

' * BMoia d«i lliUancDi, Lu. qw oriauK. ImweMS hiqiH 

p, 904 . pnm^mauihuiadmDtata^iklttim 

t Ventilata eit caota^ 'nyv the pecifla lo AogUi Nor- 

lotatO) coram nuuon ptrte derl muiMi|P wnioBm eliginnfs il 
Aagh«, ad ciiju jw poduiaidiB " « ftdetjadirniRttciieroeiit^ pro- 
Bpeelait fomcipoiD i Mfcwt p aimulr mittirniis* OuL Ualuub. p. 108 * 



m 


STATE OF £\jkOPE 


CfiAP. 

VH. 



me&oeipeDt. 


ia^iable Stfineie of .s^toot 

•. 'B)^hile ite prdates (Obese ' nalioifM||b 
h|i respective ^ i|)he^ ptosecilU 
* I eystedhof upon’ tiie lai^^ 

|cheme secretly fnrminy|||itliiii the bo- 
.^f 'the churcli,^ enthraf both that end the 
governments of thel|»orld und^ 
fletiutical moijproh. Long beforn t^e earliest 
:epocn that can be iixed'dor modern hifitory, 
indeed, jto ijjpeak fairiy^dmost^as far bacl^^' 
ecclesiastical testimonidi^carryus, 
of Rome h^'bjien venerated as first in jrai^MBObg 


♦ Two lifing writers of the Ro- 
.nan Catholic comnsunion, Dr 
Milner, m hislIiatoiYof Wmchei’ 
ter, and Mr. Lininp; in \m Anti- 
quities of the Angio-^xon church, 
contend that Klt^iva, t^honi some 
Pndijtont historians are wiiliDg 
tepflkol as the queen of £dwy, 
ISM but hw mistress; and seem 
jinoed to justify the tonduei of 
OP^nd Dudstan towards this «K- 
fortunate couple. They are un- 
questionably 80 for rights that few^ 
it any, of those wnters, who have 
been quoted as authbritiei in re* 
ipecl of this stoiy, s[ieak dF the 
udy as a queen or lawfol wHb'. .f 
liitifit, ther^ore, strongly reprobab 
the conduct of Dr Henry, who, 
eallins Klgiva queen, ai * 
tfial ahe was marr^^ 

t bottom of his 

l^llxDibQry, Odd otte chroni- 
dterif who five a tJ||E^ppQ8ite 
Iterant; espfecialM^^lto not 
ultimate, by 1 8iti3j||^ftjsion, 
that ibe natyEm of her Xnexlon 
wM ibe hiof «ii equivocal. Such 



a practice, whS U proceeds, as I 
fear it did in this instance, not 
htmi oversight, but from prejudice, 

H a g%o g vioiatiM of historical 
tenin^io render the 
use OMwrenew. that ^reat im- 
{irovemeii^ of ispirn bisto^, a 
sort of frpiitd uponthe reaM jut 
tbe|M4 one oertt^ owtle 
UDpottance, is, m my ^iniod;not{t 
capabld of being proved or dis- 
pfoved. The authorities, as they 
are caiiod, that is, the passages in 
monbisb writers whiclutei^on 
t^ tmoj^tioD, are 
fidi^tly ^un^tontial, ridfJSpn- 
sistAt, nor impttjul, nor contem- 
poraneous, jblflm ground for 
ratiooiLbiiaf; or at least, 
mustdili^ remain a strong aliUe 
of uttcevtainiy. ^nd it ip plA, 
tlmt difibrefrt lepotb' {f ^ 
pravailedt dTua to OMbee 
to loMigwii, that ibai werd „ 
EMvif , ape qttec% the other con- 
tmtie >Biit the monkish dito* 

iitwci to OTtamony* s 
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the ralew.of the/i^urolL ^Tbe Ditureof Aia^. chap. 

■ is doi^less ^WrjSfeimliDverted subjebt > 
i^j^Dwever, reduced by somb nfoderafb Ctth^ rccl^ 
little more Aan 9 attached 

^e^jjJLRfliPfc ii^ 0^ &andAw 


by_ the chielp f the appstles , as wefi as tIjpWL ' 
pity of^ ,&e impfflaJ city.% *A sort of*^ll^ 
ASUMrintendence Wfoi admitted as an attribute ^ 


this primacy so that the bishops of Roin| we^ 
entitled, ahd indeed bound, to remonstrate, wheit- 
^y error or irr^larity came to thehr knowledge, 
ei^cially in the weat^churches, a greater part 


of which had been planted by them,«nd were con*^ 
neeted, as it were by ^liation, with the common' 
capital of tIidRoman empire and of Christendpmt- 
Various cauks had a tendency to prevent the 
bi^ops of Rome from augmenting their authority 


* Tliesc foa&dAtion^ of the Wo- 
loao pnmacy t^iodicKted by \ ir 
leD^niaQ III., a grvat Ikvourer of 
thar^ee,* id a novel of the year 
455 ‘ Cum igitur sedis apoitoltcs 
primatum B. IMri meritum, qui 
ebt princeps sacerdotalis corons, 
et Komaose dignitas civitatii, la- 
cnt^AiW ayn^i firmavit aucto> 
nUKlI^Xbe last words,aBiide tollie 
siidi eanon of tba Nitee coqpcil, 
which esUbluliim or recognicc^, 
the patriarchal sa^n|ucy, in their 
rei|wcti ve distncU, of the ehnrchei 
of Rome, Antioch, and Alexan- 
dria. l>e Maroi, df Concordan- 
^ Sacerdo^ et Imperii, I i c. 'B. 
i^e much earlier period, Irenctu 
tmr vagnefar, gna Cyprian more 
poiitivdy, aamh, or rather amert, 
the priancy of the chiirch pf Home. 
whiA Iba Uttar nMjpig^gTen 0^ 


Ipive considered as a kind centre 
of Catholic unity, though ||l re- 
sisted every attempt of thdt mrch 
to arrogate a controulmg power. 
See bis treatise De UniUte Bedo- 
sfc. ’ * 

t Dupin, De antiquft Ecclcin 
DuciplinA, p 306. et seoq. nia> 
toire QU Droit public ecclniastique 
Frazil, p. 140. Tlie opinion of 
the Homan see’s supremacy, though 
appamotly rather a vamie and ge- 
neral notion, as it still continues 
in those Catholics who deny its 
iaUSih^, seems to hire pre- 
vailed ^y much in the iburih 
oetHury, Fleory brinn remark- 
able praoU|itbis from Uw writings 
of SocMBfeudmeD, Aamianii 
Maro^^^Bmi Optaiui. Uist 
EccI^PiPp. 283. 320. 449.; 
tiT.p.927. 
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chatc nf 
ilomc. 


inithe 6agt, and ev«n to diminish that which they 
bad occasionally exercised; the institution of pa- 
triarchy ht Antioch, Alexandria, and afterwards at 

■ * I 

Constantinople, yirith extensive rights of jurisdic- 
tuui; tlie dil^ren^ of rituals and discipline; but 
aAe all, the many disgusts taken by the Greeks, 
winch ultimately produced an irreparable schism 
between the two churches in the ninth century. 
But within the ^ale of the Latin church, everj- 
succeeding age enhanced the power and dignity of 
the Roman ste. By the constitution of the church, 
such at least as it became in the foimth century, 
its divisions bcjing arranged in conformity to those 
of the mnjiirc, every prwmce .ought_ to liijve j.ts 
metropolitan, and every vicai^o its ecclesiastical 
exarch oi” primate. The bishop of Rome pre- 
sided, in the^latter capacity, over the Roman 
licariatc, comprehending southern Italy, and tlic 
three chief Mediterranean islands. But, as it 
hapjieiied, none of the ten provinces forming this 
dmsiun had any luetiopolitan ; so that the popes 
exercised all metropolitical functions within them, 
'such as the consecration of bishops, the ooiiioca- 
tion of synods, the ultimate decision of appeals, 
|aiul many otlu'r sorts of aiithunty. These jirovinces 
, arc sometimes called the Roman patriarchate; the 
bishop of Rome having always been reckoned one, 
gencrdlly indeed the first, of the jiatormrchs; each 
of whom w'as at the head of all the metropolitans 
within his limits, but w'lthout exercising those 
privileges which by the ecclesiMtical constitution 
appertained to the latter. Though the Roman 
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patriarchate, properly ap called, wai oompeihttvdy CS A p 
very amall in extent, 'it gave Its chief, for the rea- 
son mentioned, advantages in {xnnt of ahthority accua. 
which the otliers did not posses^* ^ - ‘ 

I may perhaps appear to have noticed circum- 
stances interesting only to ecclesiastical schdats. 

But it is important to apprehend this distinctioit 
of the patriarchate from the primacy of Rome, 
because it was by extending the boundaries of the 
fornicr, and by applying the maxims of her admi- 
nistration in the south of Italy to all*tho^western 
churches, that she accomplished the first object 
of her scheme of usurpation, in subverting the 
yimvincial system of government under the metro- 
Iiolitans. Their first encroachment of this kind 
a;> in the piovincc of lllyncum, which they an- 
ncvofl in a manner to their own patriarchate, by 
not permitting any bishops to bo consecrated with- 
out their consent.t Tins m’^is before the end of the 
fourth century. Their subsequent advances were, 
however, very gradual. About the middle of the 
''lYtli century, we find them confirming the elec- 
tions of archbishops of -Milan."^ They canic by. 


* Dupin, De intiqaA Eccics. t IHipiD, p. 66. Mfury, Hiit. 

I)i9ci|>1iu4, p.30, See. Giannonc, Eccl<5<. tv. p J73. The eccle- 

1st di Nai}olt 1 1 ). c. H ; 1 iii swsUcaI prowucc of IllynLuni in- 

(' 6 l)«Maica, l.i. c 7. et alibi, clud^ Macedonia Smciu^ the 

Hiere iii some disagreftneot among author of Jlua eocrodchme&t, seenu 

ilifcsc writers as to the extent of to have been one of ibe first luur- 
ilm iloman patnarcbtie, whicK pert 1« a letter to 6ie Spanish 
viine suppose to ha^t^ even at first otshopa, (A> I). 37&.) he exalts his 

comprehended ail the western own autbofi^ very high- De 

elmrches, though they a4^t that, Marca, 1. 1 . c, 8. 
in a more particnlar mUf it ^ J St. Mare, t l p. 139. 163. 
coufined to the neaiialtM Rome. 
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CBAF' to.exerql^, though not ^ways succ^ 

"’fully, 9x4 seldom wiilibMit oMositi^, an aj^pellaat 
JuiisdMion over (he causes of^ishops, dejKfitd or 
ceasupedju provmcial synodst' This, indeed, >♦» 
l||Mi grantell if we belid^ e the &ct, by the canons 
<^[vary early council, that of SarAca in 347, so 
as to permit- the^pe to order a revision of the 
process but not to annul thO'lKntence.* Valen- 
linian III., influenced by Leo theClreat, one of 
■the most ambitious of pontiffs, had gone a gr^t 
deal farther! and established ahnost an absolute 
judicial ‘‘supremacy in'iRe Holy See.f But the 


• I)upm,j). 109- De Marca, 
1. vl. c. 14* TlieKi canon) have 
hceowestioned, ami Dupin doe) 
not mm to jay much stre^i on 
their authoritVi thoogh [ 
perceive that either he, or Flecry, 
(Um Eccl^s t, 111 . p, 372.) doubts 
tbcir genuineness. Sardics^wis a 
city of llhnrum, which the trans- 
lator of Mosheim has confounded 
with Gardes. 

Consultations, oi references to 
the bishop of Itome, in ditficuU 
CMca of nith or discipline, hnd 
been common in early ages, and 
were even made by provincial and 
eiational councils. Hut these were 
ttlio made to other bishops, emi- 
nent for personal merit, or the 
dignify of their sees. The pop« 
ei^eavoured to claim this as a 
matter of right Innocent I. as- 
seiti (A 1) 402 ) that be wu to 
be eonauited, quotipi Wei ratio 
ventilator; and Gelasius (A.D. 
4^2.) quantum ad religiooem per- 
ihiet, non nisi apostolic* sedi, 
jnxth caMhei, debapir samaa 
judieti totiut. As the oak is in 
the acorn, to did these maaims 
contain the sgmtem of BelJarmine. 


tie Marca, 1. 1 . c. 10.; and l.vn. 
12. Dupin. - 
t floaoe bishopi belonging to the 
province of Hilaiy, mptmpolitdii 
of Arles, appealed from hia sen- 
tence to Le^ who not only enter- 
tained their appeal, but presumed 
to depose Hilary. This assump- 
tion m power would have had 
little effect, if^ had not been 
seconded by the emperor in very 
unguarded languaf^; hoe perenni 
sanctione decemimus, neqind tarn 
episcopisCiallicanis, quam aharum 
provinciarum, contra consuetudi- 
oem veterem Iiceat sine auctontate 
vin veoerabilis pap* urbis aternic 
ten tare; sed illis omniboique pro 
le^sit, qoidquid sanut v« sanx- 
ent^ apostolic* sedis auctoritas. 
De MarCi^ De ConcoidantiA $a- 
ceidotii el Impeni, I. i. c 8 The 
lame emperor enacted, that any 
bishdp refused to attend the 
tdbonal the %ope when aum- 
moned, ihodld be cQiiipelle(h by 
the governor of Lis province; ut 
quiaqui) epucopona ad jndidnm 
episcopi evocatia venire 
negieReAt, per moderatoram ijns- 
dem provinef* adtese cogatnr. Id. 
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metropolitans not indme^ surrend^iVfo 
pion^tives; ap^ tblTwhole, the papal 

dutff^had made ^ decisive progress m'rlancti|l|teM 
dH^perbaps any where beycMtd till the UtmT^^ 
tificate of Grc^ry I. 

This celeb^d person was nptdistinguishdiPI^ f. 
learning, which he aiiectedlb depreciate; nor^T 590— 
his literary perforni&nces, which the best critiatt 
consider as below mediocrity, 1^ by qualitl|i 
niore necessary for his purpose, intrepid ambifioti ■ 
and unceasing activity. He maintafnedja jwrpe- 
ttial -correspondence witlthe emperors and their 
ministers, with the so^reigns of th^wcstcru king* 
d(Tins, with jill the hierarchy of the catliolK; church ; 
employing; as oc(Asion dictated, roc langiu^ of 
demotion, arrogance, oradulai^on.* Claiftis hitherto 
disputed, or half preferred, assumed under his 
hands a more definite form; and nations too igno- 
rant to compare precedents or discriminate prin- 
ciple^ yielded to assertions confidently made* by 
theo.uthority which theymost respected. Gregory 
dwelt more than his predecessors upon the phwer 
of the' keys, exclusively or at least principally 
conunitted to St. Peter, which had been supposed 
in earlier times, 'as ikis now by the Gallican catho- 

1. vji. r. 13. Dupin^ De Ant «a)s that Si. Peter bu one lee^ 

Dixipl. p. '29. et 17t dividedinto three, Rome, Anuodi 

* the ilyle in^rhich and Aleimdria; itooping to this 

mnuff addrenAl Bruiiebaut abeurdity^ and loconuitenoe with 
Sand 'Hocas, die most flagiltoui his real ayiteo, in order to conet* 
monitera of jtis time, is mentioned hate thetui|^iaftce. ^[aiiist bii more 
in all CiTil \ud ecdesiastical his- imroedial^fali the patriarch 
toiiei. Fleuij quotes ^ redlfi- i j^otioople. Hist. Koclca. t 
aUe letter tq.tbe ntfniehi^ll^D- tin. p. 124. 
tioch and Alexandria, ^therein he 
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. lidl^ ti/be inherent im the geaenl body of bnhope, 
jomt sheiren of one indivisible epiacopacy.- And 
? Qrae thb patiiarefaid i^ts, ' being tnaniftetly 
mere ^clesia^cel institution, were arttiiUj 
co^uiided,«tN- as it were merged, in the nore 
panraount supremacy of the papal *chair. From 
/[the time of Gregory, the popes appear in a great 
'inMasure to have thrown away that sca&lding, 
j and relied in pr^erence on tiie pious veneration of 
•^e people, and on the opportunities which might 
I occur fof enforcing their dominion with the pre- 
' tence of divine authority.* 

It cannot, I think, be said, that any material 
acquisitions of ecclesiastical power were obtained 
by the successors of Gregory for nearly one hun- 
dred and fifty years.f As none of them possessed 


* Gregory teems to hate 'esta- 
blished the iomllant junsdicttoa 
of the see Of Home, which bad 
been*1ong in suspenie. Stephen, 
a Spanish bishop, hating been de- 
posed, appealed to Rome. Ore- 
mrf aent a legate to Spam, 
foil powers to confirm or rescind 
life sentence. He says in bis let- 
ter on thu occasion ; k sede apoe- 
tolioft, qms omnium ecclesiarum 
caMt causa hac iraditnda ac 
dinmenda fuemL De Marca, I. 
Tii. c. 18. In wnting to the 
bidmps of France, he enjorns 
then to obey Virgilius bUiop of 
Afks, whom be has ippointed hl» 
Wgite in France, secandfim anti- 
qnim coMoetudinem; so that if 
any oeMite ihoaM arwe in die 
CMdii he nty appeaae H by hu 
emhority, if vmgmt of the apos- 
tolic see; UNieiStUs aias rigore, 
licthas Dcmpe apostobcw sedis 


functus, discrelfi moderationecom- 
pescat. Gregorn •Opera, t li. p. 
783. ( edit Braedict ; Ddfiin, n. 
34. Pasquier, Rec^erches de la 
France, 1. in. c. 8. 

1 1 observe tliat some modern 
publications annex considerable 
importance to a supposed conces- 
sion of the title of Universal 
Bishop, made by the emperor 
Fhocas in 606 to Boni&ce III., 
and eves appear to date the pnial 
BupremdcyomthilepodL Iboee 
who have inbibed this notion may 
probably have been misled by a 
loose expreuiOD in Mosham'i £o- 
deiiiitMal Hiatoiy, vol.ii. p. 169 ; 
though Ibe gennal tenor of that 
pasMgt by DO means gives ooon- 
tsnance to tbeir oputon. But 
there are seriral etro^ otqedkms 
to oar considering this as a lead- 
ing mndileaiisiiMikiiiitii 
m in Ae bisiofy of the pipaey« 
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Tig«mr«Bd'ie|}utatioDeqai)itofanown^.^ cuav. 
Bvea appear tfaa pi^ influence iran retror 
gndK. But in effect prineiplee -wUidi «i^ieei.n 
'portafl it ^re taking deep^ uad^acquerii^. 
atrangth by opcaiional, theugn not veary fre^iypnt 


1. lb tnfl^ M coUMMnly 
appears more than questionable. 
Ine Roman pontiffs, Gregory T. 
•od BoorboilIL bad been 
mently opposog the assumption of 
Urii title fay the patriaich of Coo- 
Btantinople, not as due to theinir 
selves, out as one to which no 
bishop codd legitimately pretend. 
Tliere would be something almost 
ndkalouB m the esnperoi^s imme- 
diately confernog an a|pellation 
on themselves, which they had just 
di^inied; and though thu ob- 
jerlion would not stand against 
evidenre, yet when we find no liel- 
ter authority quoted for the fact 
than Baronius, who is no authonly 
at all, It retains tawKlerable weight. 
And indeed the want of early testi- 
mony IS so d||^isi\e an objection to 
any alledgeo historical fact, that 
but for tlie strange prepossessions of 
some men, one roiglit rest the case 
here. Flen^ takcb no notice of 
thu part of the story, tlmugh he 
tell UE that riiocas comficlled the 
jtttriirch of Cunstanlinople to re- 
sign fall title. 3. But if IM strong- 
est proof cotfld be adrasced for 
the aadienticity of this circum- 
stiDce, we might will deny its im- 
poriance. lire oonoenoD of Fho- 
cas conld have been of no nlidity 
in Lombafdy, France and other 
western coontnes, where tie verthe- 
leas the papal supremacy was in- 
ooumanbly wore eMablisbed than 
in tM east 3. Even within the 
enqiire. it eould htfe had no efr 
cn^ after the viclent deadi of that 


usurper, eriddi folbwetf aoenaftir- 
warcb. 4. The title of UniremI 
Bishop is very inteffigible ; hut 
whatever It weant, the petnard** 
of Coiistantmcfile had borne it be- 
fore, and cefatinued tg hear ft ever 
afterwmrds. (Duptn, JJe Antiqud 
DisciplinA, p 320 ) 5, HiC pre- 
ceding popea,' LMagius il. and 
(iregorj 1 , had constantly dis- 
dirmefi Aic appellation, though 
It had been adopted b) some to* 
wards lax) the (!rcat in the coun- 
cil of ( 'haiccilon ; bury, i. viii. 
n.95 ) nor does u uppear to hs\c 
wen retained hy the successors of 
Boniface, at least for nomc centu- 
ries. It IS even laid down m the 
prelum of Graiian, that tht 
pope u not styled uoi venal: Nec 
etiain Rominus ponlifex unfoeraa- 
lis apnellatur; (p. 303. edit. 1591.) 
thougk some rmef its usutnption 
tp the ninth century. Nouveau 
Traite de Diplomatiqtie, t. v. p. 
03. Id fact it has never been jin 
usual tale C. The pofiei had un- 
questionabJ) exercisra'aipecMiaf 
Bupremacy for naue than two cen- 
turies before this tine, which had 
lately reached a h^h point of an- 
thonty under Gregory I. Hie 
resen^ of Valeitiotaft HI., in 
435, quotod in a fomer note, 
would coftamly be more to the 
purpose than IM leUfr of Pliocaa. 
r. lostW, UwM Bit DO sensible 
madti onhia eepreniacy making a 
mm rapid pranMi for a oentniy 
arida half aftW toa pretended grant 
oflhatemiwm 
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CHAT, ettmfe. 'Appeals to the pope were sometinies 
. nlade by prelates dissatisfied with a local senteooe; 

iccLii& l;rut'hiB jhdgetuent of reversal vbs not always exe* 
MWEp cated, as we perpeive by the instance of Bishop' 
Wilfrid.* National councils were still convoked 
by^rinces, and canons enacted under their autbo<- 
rity by the'fiishops who attended. Though die 
diurch of Lombardy was under great subjection 
during this period, yet those of France, and even 
«f England, planted as the latter had* been by 
Gregory, con'tinued to preserve a tolerable measure 
of independence.f The first striking infringe- 
ment of this was made through the infiuence of an 
Englishpian, W-infrid, better known as St. Boni- 
si. Bom- face, the apostle of Germany. Kanng und|rtaken 
the conversion of Thuringia, and other still hea- 
then countries, he applied to the pope fur a com- 
mi.ssion, and was con.secrated bishop without any 
determinate see. Upon this occasion he took an 
oath of obedience, and became ever afterwards a 
jealous vj^older of the apostolical cliair. His 
success in '^i«^nvei||ion of Germany was great, 
his reputation eminCm, which enabled him to 
effect a material revolution in ecclesiastical go- 
vernment. Pelagius II. had, about 580, sent a 
pallium, or vest peculiar to metropolitans, to the 

* 1 refer to the Knglish histo- Stilhogfleet seem to hive thought, 
nans for the liiitvy of Wilfrid^ The coosecnitiOD of Tlteodore by 
which neither altogether Bupports> Pope Viuliao in 668 a stronger 
nor much inpeicba^ die indepen- fact, and cannot be got over by 
deucy of oor Anglo-^on church those injudicious protestants, who 
in 700; a mltler hardly woffth so take the buU by t)ie horns, 
much contendoD as Usher and t Schnudt, tup. 886. 394. 
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bishop of Arles, perpetual vicar of the Ronftn a|i c h a1’. 
in Gaul* Gregory I; had made a similar present 
to other meUopolitahs. But it was never sAppose^, 
that they were oblige^ to wa^ for this favour « 
bef(ne they received consecration, until a synod ^ 
of the French and German bishops, *held at Frank' 
fort in 742 by Boniface, as legate of Pope Za« 
chary. It was here enacted, that, as a token of | 
their willing subjection to the .see of Rome, all 
metropolitans idiould request the pallium at the 
hands of the pope, and obey his W'ful com- • 
mand.s.| This was construed by the popes toi 
mean a promise of obedience befor<* receiving the 
])ail, which was changed in aftertimes by Gregory 
VII. into an oath of fealty.| 


* Ut ad iDstar suitm, in (lollia- 
rum partibus primi sacerdotis lo- 
cum obtineat, et quidqnid ad f^u- 
bernationein >el dispeii&dtioneiu 
ccclc&iastKi sUtus fj^erenduni 
servatis patrum re^ulis, el sedis 
a()osU)lii.i < facial. IVe- 

tcrea, pallium illi cnntcdil, &c 
DupiDf ]). J4 <tregur> 1. con- 
firmed this \icariat to Virgilius, 
bishop of Arles, and gave him ibe 
power of com oking synods. IK* 
Malta, 1 ti c 7 
t Dtcrcvimus, says IIoiiiface,in 
nostro synodab couvenlUp et (.on- 
feisi SUIDU 9 fidem etthoheam, et 
unitatcin et suhjectionem KomaiiiP 
ecclesidpfiDeteniiagervare.S IVtro 
el sicario ejus \elle subjici, metro- 
politauoi pallia ab illft sede qoe- 
pere, et, jicr omnia, prercepla S 
Petri canonic^ sequi De Marca, 
1. vi c. 7. Schmidt, 1. 1 p. 424 
438. 446. This writer justly re- 
marks the obligation which Aome 
had to St Booilace, who antici' 


pated the system of Isidore. We • 
li.no a letter from him to the T.ng- 
Iish dorgj, with a ropy of canons 

J iassed 111 one of hin synods, for 
ho exaltation of the apostolic see, 
but the church of England wag not 
then inclined to ackuow ledge so 
great a supremacy InTlome Col- 
lieijl'Lcclef^lijilfryi p. 126. 

the ciglith general council, 
that of Constantinople m B73, this 
prerogaiiso of sending the palhdL 
to metropolitans was not only con- 
firmed to the pope, but etUeiided 
to the other patriarchs, who had 
every dispaaitioo to become as 
great usurpers as their more fortu- 
nate elder brother. 

t De Marca, ubi supra. Schmidt, 
t 11 . p 362. Aocording lo the 
latter, this oath»«f fidelity was ex- 
acted in the ninth century ; which 
IS very probablA, since Gregory 
Vlf, did but fill up the 

sketch which Nicolas I. and John 
VHf bad delineated. 1 bare 
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CHAP. .Thjkvooyeilcf Fiinkfixrtclumi&leadi&gphkoe 
fb an q)oc& in die history of die papaoyi' Sc^einl 
sccLD. mnti huBoed, chiefly of a potitical natate, which 
^^1^ npidly elevated^ that usurpation ahnost to its 
greatest height Subjf^ of die throne of Con> 
atantinople, the popes had not as yet interfered, 
«mle8s 'by^iere ^monitk», with the temporal 
magistrate. The first instance, wherein the civil 
duties of a nati^ and the rights of a crown appear 
•Id have been submitted to his decinon, was in that 
femous reference as to the deposition of Childeric. 
It is impossible to consider this in any other light 
than as a point of casuistry laid before the first 
religious judge in the church. Certainly the 
Franks who raised the king of'- their choice upon 
their shields never dreamed that a foreign priest 
had inferred upon him the right of governing. 
Yet it m& easy for succeeding advocates of Rcyw 
to construe this transaction very favourably for its 
usurpation over the thrones of the earth • 


K ^ glance at the subsequent political 

revohitioiis' of^t pemd ; the invasion of Italy by 
Pepin, his donation’^^the exarchate to the Holy 
jSee, thet^nquest of Lombardy by Charlemagne, 
|the patriciate of Home conferred upem both these 
princes, and the revival of the Western Empire in 
jthe )wrson df the latter. These events had a natu- 
|nl tendency to exalt the papal supremacy, which 


•ioee finiid Am confirmed by Cn. 
an, p.301 
* (eginhtrd stys, that 
mide king ^T$wUfrUatcm luMnani' 


pooiflicis; an atnbignous word, 
which may riie to fMunaad, ot 
to odrirc, according to the 
dispnition of the Mttrpralcr. 
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kb neediest to in^eate. BBtacinonitiiiedef chap. 
BverfdiffimirtnatBiecoiilrtbatedtotiiMmAsttt 
greeter degree. Ab&ottfaeeolieiiisionoftlAeightl^ eccus. 
oentury, there a{ipear^, aode^the name of ene 
Isid^jjui nokaown pei^, ajcoUectton of eccles 
^tioal canons, now eommonly de'oominited the 
Fa lse D ecrees.* These purported rescripts fiIv db- 
or decrees of tbeearly bishops of Rome; and their ' ' 
effect was to.diininisii the aathori^of metr^li-- 
ta ns o ver their sufihigans, by establiMmg an appel> 
lant jurisdiction of the Roman See i(i all caosea, 
and by forbidding national councils to be holden 
without its consent. Every bishopr 'according to 
the decretals of Isidore, was amenable only to the 
immediate tnbun^ of the pope; by which ene of 
the most ancient rights of the provincialMynod was 
abrogated. Every accused person might na|only 
appeal from an inferior sentence, but remove aUj 
uiilinished process before; the supreme pontiff.! 

And the latter, instead of directing a revision of 


the proceedings by die 


• He «rsi of the Falie Decretah 
hu Doi been predwiy fixed j tbej 
hare seldom been supposed, how- 
ever, to ^ve appeared much be- 
ibre 800. But mere ti a genuine 
collection of canons pbtiimed ^ 
il^rwn I. m 786, wbidi contain 
nearly the same principles, and 
laany of which are copied by Iti- 
doK, as welt os Cbariemagne m hii 
Capitularies. De Mirca, 1. ni, c. 
20. Giannooe, K r. c. 6. Duptn, 
l>e Aatioufi DisaolinA, p. 133. 
Fleuiy, H»l- Eoclre. t. u. p. 600. 
seems lo oenaideT Uu decriuii as 


riginaL^y^, 


might. 


olXtr than this collection ofAdnai}; 
bat I have not ohsirffd the iiine 
cannon in any other wnter The 
ngfat of apprel from a leiilence of 
the metrcmlitan deposing a bishop 
to tlie iJo^ See is positively recog- 
niied ta ibOtjbuwM of Louis 
the Debonair; (BaloU| p. 1000.) 
the three last books of winch, ac- 
cording to the gjllectioa of Anse- 
gisuB, are sa{fto be apoitoUcil 
anctoritale robofata, mda hu cu- 
dendts maximb apoitolica tnleifiiil 
{k 1132. 
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iumtd his own authority; a strain of 
^iisdirtii^'fbyond tfe canons of Sardk^but 
j|ertain1y Iwr^ted b^e m6re recent practice 
I hf4tome.^ . New aees wer^ not to be erected, nor 
iTishoprl^aiislatea frcA'one see to another, nor 
their resignations accefK^d, without the sancKon 
iof the pope. They were still indeed to be con* 
secrated by the metropolitan, but in, thejjQpe^s 
ii^er "It has been plausibly suspected that these 
■ decretals a'ere%rged by some bishop, in jealousy 
or resentniet/t; and their general reception may m 
least be partly ascribed to such sentiments. Tlie 
archbishops were exceedingly powerful and mi^it 
often a^se their superiority over inferior prelate ; 
buf'tMp^hole episcopal aristocracy had abundant 
reasoh to huneat their acquiescence in asystenvjof 
which tlie metropolitans were but the earliest 
victims. U pon t hese spurious decretals ^was b uilt 
the great fahnr papyl Ruprpma/»y over theli^ 
ferenrnational churches; a fabric which has stpod 
after its foundation crumbled beneath it ; for no 
one has p||!|eiiilfed tq^eny, for the last two cen- 
turies, that the imposcure is too palpable for tbiy 
but the ignorant ages to credit.*' 


• 1 lOTf not iren Mjr McouDl lane piettmtioiis In tjcl, it 
t^ht’ clear imd jud)- l>» object Co please bolh in France 

dm as in Scfmiidt'i illftory of and at Home, to become both an 
Oonmoy, t. ii. p, 349 Indeed all archbishop and a oardinal. He 
tht icdesim cal pan of that work foiled nevertheless of the latter 
hoaecotedto^erj^penoriima- hope; it being impossible at tbit 
teilMDenarmiiii. e. time (IWO) to sati^ the pa^ 
t ^iiL Onto. Ibe latter witUf, coart, Without saenfiang altogo- 
vIkmb I km derived aoch thef the (iilUcau efaureh and the 
hfemaiNMii ii by no roem emu. 
ttituttoas advefsaiy of ultra-moo- 
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The GrallicEn church made chap. 

spiriiidk ttvwgh unairailiM itrug^^|i 0 nBt tto 
nsiog despotism. Grego^ IV.» hayjy g>roe ioto 
France to abet the cEiHren dfl^&'tlje Deboiair 
inJ^rr^moD^ to, eiyj |y»p>unt- ^ST' 

cate the bishops who adlH|^ jo tlt^ianfN^r, was1K.“. 
rep^ed' wiiSfindij^ation by those prelates. If hg 
comes here to excomiQuaicatcC said they, be shall 
depart hence excommunicated.* la- the sobse-j 
quent reign of Charles the Bsdd.Urbold defender 
^ ecclesiastical independence was f(^nd in Hinc- 
mar, archbishop of Rheims, Uie most distiligaishcd 
Statesman of his age. Appeals to the pope even 
by ordinal^' clerks had b^ome common, and the 
provincial council, hitiierto the supreme fpritual 
tribunal, as well as legislature, were fiiUing rapidly 
into decay. fr^y ^ of church poveniment, 
which liad la.stcd from the tli^ or fourth century, 
was nea rly diy>olved ; a refractory bishop was sure 
to invoke the supreme court of appeal, and gene- 
rally met there with a more favourable judicature, 
llincmar, a man equal in ^bitiqjl} ap4 almast in 
public estimation, to any ptmtiff, sometimes came 
off Kuccessfhlly in his contentions vi^ Ronelf 
But time is fatal to the unanimity oT coalitions ; 
tHe French bishops were accessible to superatitious 

* De Mtfta, I. it. e. 11. Velly, notcoMiBM; for hawf i^ined 
lur. iWm ofUiteiDlneqoirocd 

t J)e Marat, I. ir. o. 68, kc,; M five eooir- 

L Ti. c. 14. I. Til. €. 31. Do* wtiiA M Ront^ tod la «di«f rt- 

p. 133. Ik. Hut. da Droit ytti UopiuidthtOtllhoii ii|^hi 
rjce\e% Francois p. 188. 324. i P>tyatr,Ridittc h cidtltFfMN% 

WHy, kc, Hincmarhoiram wii 1. tii. c. 12. 
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pfejudic'e, to corrupt influence, to mutual jealousy. 
Above all, they were consciou.s, that a persuasion 
of the jwpe’s omnipotence had taken hold of the 
taity. ThoujjlT they comj,ilained loudly, and in- 
\^)ked, like natriots of a dying state, names and 
principles of a freedom that was no more, they 
jubniitU'd almost in every instance to the continual 
iisur|>ation.s of the Holy See. One of those, which 
most annoyed their aristocracy, w'a.s the concession 
to inonasteric.s of exemption fronj episcopal autho- 
rity. These had been very uncommon till about 
the eighth century, after which they were stu- 
diously nuiltijjlied.* It was naturally a famirite 
object with the abbots; and sovereigns in those 
ages of blind veneration for ii'Miiastic twtablisli- 
meiits, were pleased to sec thoir own foundations 
rendered, as it would .seem, more res|)cctable by 
privileges of mdepvndenec. The pojits liad a 


* Tltr ('arlicbt 

In Ml ( iSy xihitlnnilrtci 
M ^ rtHpt’tjhlc aiiiKjuity OiKers 
occur iiil tbo i>iintibc<LU' 
of /ruliiin HI thr mululr of the* 
iMuhih (<ntur}, Wflio tiiin* 
( r ijiiKHi U» Monlf ( ahino, ita ul 
iiitlliiis jiiD »ukjac^t. iii^i Rolin^ 
Hoiii.itii pontibris Sir di8> 
ruswul lit fi’Miinuno, I v. i o 
l^rvctdt nts for t|it> c^emptuHi of 
from fjmconal luriH- 
dretton ot < iir in Mar('uifus\ forms, 
compiled towanU (he end ot the 
ceo<ur\ ; but tbc«e o«re 
byr royal uullhmtf . The kin^' of 
> We were lupitme hitdiof tbeir 
Mtioul obun h. SchiBMit, I i. p. 
383. Do Marti, I. lu. c. Id. 

FUmry, l^tuuoiib an Droit, t i 
p. Dissert 7o (t 


111 ]i 4 ()t Ittlhin i'. opinion 
ili.iT I \i iii|itir>n'i i<i inoti istrriC’' 

fn>m i‘|iis(o|ul iisit.itmii -Ijil iittt 
licioiMt HI hdiv nil ilic 

('Mltirv, diiil tint riMiit 
ch.irt€rs of tins kind are foixerie5 
ll IS lifld aUo by fonaf* Lnzlisli 
aiiiK^uarifs, that Ti>' Aufrlo-^axoii 
monastery was exempt, Jiid that 
the iii'^taiicr I'v that ui Battle 
Abbey under (he Couqi.ertir , the 
iluTiers of ill earlier lUte lusiiis; 
Uru formtl llml\ on C'cirmiia 
(ions, |i. 'JO. and 170 It is rv- 
luarkftbk that tliin ifrant in made 
b) William, and conhnni d hs l^ii- 
franc, t'ollier, p ' 2 % hxcnip' 
liou'4 became ter> usuil in Eng- 
lapd afterwonb. lleory, vol. v. 
p.33r. 
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c-luser interest in grantinj? exemptions, -whidi af- chap. 
taclied to them the re^lar clei^, and lowered 
the dignity of the btshops. In the elevciy.h smd rvees. 
twelfth centuries, .wlioi oi^eirs oTmooks 
declared exempt at a ; and the ahu.se 

Iregan tu awaken luud complaints, though it did 
not fad to be ac^ravated afterwards. 

The princi|)le.s of ecclesiastical supremuwj «vi dnit 
readdy applieil by th^'pupi’s to Mi|)|M)rt still more ’,rrnii«iit^ 
itisolenl usurpations. Clacfs by dtiine commit- i-hIww* 
Mon of the whole church, every eartldy sovereign 
must he sidiject to their interference. Theln.sbofw 
iiulfcd had, with the common weapons of their 
order, ke])t their own sovereigns iii check . and it 
(ould not seem ait) e\traor<linar\ stretch in (heir 
siH^rciiU' head to .is.st‘rt an equal prerogative. <jlre- 
ct>r\ 1\ as 1 ha\<' mentioned, became a party in 
the rciolt against Louis] . but he neicr ciuried 
his thicats ol evioiiimiiiiuation into etfect. The 
lirst iiistauee, where the l^uman pontiH's actuajly 
tiled the foree of their arms against a sovereign, 
w us the exeoniniuiueation ol Lothaire, king of Lir- 
niine, and graiidMm of Louts the DelKinair. This 
prince had repudiated liis w'lfe, upon unjust pre- 
te.xts, but with the ajijmibatioji of a national coun- 
cil, and had subsequently married his concubine. 

.N icholas I , the actual pope, dispatched two legates 
to iH\estigate this business, and decide according 
t(i the eanon.s. They hold a council at Metz, and 
confirm tlie divorce and marriage. Enraged at 
this conduct of his ambassadors, the pope summons 
a council at Rome, annuls the sentence, deposes 




w xmoF £«‘1 
o^^e»«ad Cl«l^ 

udUMiiPMi. 

^'Oi^t^jMit oflMbai^ fct^‘8 

‘\Ked i and. ik short tinte; We kid 

Aful film JbJi T . . 4 


Cicmnii^ 


— , wMVbs|p||pil^iuua uiB popi% HHlg 

.huinbl; for abst^^on at the feet o^^liall !!. 
auccessor of Nid^lh which was not granted wiA- 
(fot difficulty. In ail its mo^t impudent preten- 
mons, the Holy Stee has attended to'tfae ciieuB^ 
atancesof tlfo time. lx)thaii!e had powerAil neigh* 
hours, die kings of prance and Oennany, eager to 
ian^ bis dpminionsoo the firat intimati^h||ni 
*"fwh3e the real scandalousneffi 
bust have intimidated his conscience', ‘and 
„ idthis aubjects. 

jggSggjaajcetioQ^ whatever opuiionrf may be 
liWrtTOed aa to ite religious efficky, was kigi- 
n^y nothing more in appearance than vte 
ffi!£‘..^...*.,.fSBfeLghgh every nooiaty 

.bio Bneiraea* tills , 

penalty for seveiftl api; but as it jras tiie asost 
iekte of apiritual censures, and Ujjjjfed toeidtide 
the ^ect of it not ody frrnn a paitidpatkiMln 
but, in neon8ideralde.^gree,k%. 
ititeroliiMe of Christian' society, iL»uued 
ami uiion the mvest 
the Bhoidh beoSii»rmmepS^iS^ 

pmerooaiioB, nfi^ ^ ^eapte Wf 
' -‘^'foie, kta wSk ta^ mgmd to its 



MiiQ'Winiws Mil.' 

' . •* !*• ' 

.fm^in mmj d 


w)iMtfittt|k]iMe8H0i»[i^ lawl|j||niy,fioUtedk^ 
OtiM»»iMre fwnded oHbtfae'iwefnitfsf 
£N|iciog their coiitentHi|fl||dic^ wlw^ivhile 
it MiBs npMly extending ttael^w aliaeitj^ po't 
sons end causes, had not elfKred uf pnper 
coensve process. The spiritual courts in Engiatad, 
whose jurisdiction is^ multifariodi, and, in gene- 
1 ^, so little of a reli^us nature,.had4ilt lately no 
means even of compelling an appearance, mtkdi less 
of||i4(pcing a sedtence, bid[ by exconvnunic8tWB.t 
AhMs, who felt the inadequacy of their dlj^lMra 
to secure obedienqe, called in the asiMMiliif 
more formidable sanctions. Several capituiaim of 
Charlemagne denounce the penalty of exooramn* 
niefllion j^iilit incendiaries, or deserters from tbe 
aply. 6)iarl es the Bald procured similar cmisoiea 
against his revolted, vassals. Thus the boond^ryl 
between temporal and spiritual offenoes grew 
every ^ less dutinet; a^d||lbtolity|Nre nn* 
ooqragpd to fimrii eneroacHltetl^ as they diaoQ^ 
veiM the sed^of rendering them soooearfol^ 
civil magistrate ou^t undonbte^y Id pro* 
t|lr^ j^rights and lawftAiuriadiifliM df thB 
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CHAP. '4t isnot so evident that he shcd^ttaeb 

taM p d penalties to her eensiiles. Mcomzna* ' 
B3^. nicaCTMi has never Qarried su<!tk4ipresamp^n 
BUkal tug)itude. as*-|a disable a map, upon any 
telid principles, from tiufi&ual privilegeh^l^ciety. 
Superstition and tynmby however decided other- 
wise. The support due to church censures ,by 
tenoral judges is vaguely declared in the capitu- 
laries of Pepin and Charlemagne. It became, in 
later ages, a iflore established principle in France 
and EnglaiA^d, and, 1 presume, in other countries. 
By out common law', an excommunicated person 
is incapable«of being a witness, or of brin|fing an 
action; and he may l)c detained m prison untHhe 
obtams absolution. By the establishments of St. 
Loiris, his estate, or person, might be arched by 
the magistrate.* These actual |)enaltids were at- 
tended by marks of abhorrence and igno^ny stiU 
more calculated to make an impressionil^ ordinary 
nynds. They were to be shunned, like meu in- 
fected with lepn^y, by tbcir servants, their friends, 
and thlii<^iliM. Two adSndants only, if we 
may trusts currni^jliistory, remained witli Robert 
king of France, who, on account of an. irregular 
niarriagm, was put to this ban by Gregory V.; and 
these threw' all the meats which had pas/^is 


• Ordounuim dw Hoi<» i i. 
p 131. Ituidii tfxruinrounicak'd 
penon Biightbuc lu the U^, UioukIi 
not b the inintual, court. No 
bw HMItl to liato brtn so si'wre 
in ihn nuprct thnt of Kngbnd , 


though It iH no! slru il) acuiratc to 
tty with Dr. Cosenst (Oiboun’s 
p. llVl2.},iluit tlie writ De 
t'X( 9 >i^nn 11 A privilege 

tbNUfhiih church. 
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fUtiaio mE wmiLE ages. 

table iai^tbe fire.* Indeed tbe mere 
with a^ioecribyfl ^rsoo mamred whal wdSped 
the leesef exmMbvnicaticB^ or fvivationkm t||e |Q|jgh 
Racraments,and require<ip4l||pnce and 
In'Bome^i^hces, a bier 4^ aiet before.the door o^ 
an excommunicated indivifinai, and^toDes thrown 
at Jtis windews; a singular method of emnpelling 
hiavubmission.f Every w'here, the excomii|iini* 
cated were debarred of a regular sepulture, which, 
though obviously a matter of police, has, thrDti;i^ 
tbe superstition of consecrating biMaUgroiinds, 
been treated ns belonging to ecclesiastical cAitnml. 

Their ftarcasscs were snpjiosed to be»incBpable of 
coMiption, which seems to have been thoiight a 
privilege unfit fur tjiosc who had died in 
gnlar a iQaiuier.| 

But as excommunication, which attacked only i^rnimi. 
one and perhaps a hanlencd smper, was not always 
efflcacioagi< the church had recourse to a more 
comprehensive punishment. For the oft'ence o( a 
nobleman, she put a c ounty, for^that of a prince, 
his en tire kingdom*, ^ der an ^rdi^>ri>usi)g n- 
s iqp of religions offi^s. No ^#li of her tyranny 
was perhaps so outtagoous as this. During an in- 
terdict, the churches were closed, the bells silent, 
th^dead unburied, no nte but those of baptism 
and extreme unction performed. The penalty 


• Wily, t 11 ^ 

t VaMscllCiHwl-del-annowlftc, 
t. 111. AppcWi; p. '1^ 
Cange, V kxooflplQtttiKTriK, 

J Ihi Cange, ImbkiCsUus 


where teteral authoit are referred 
to, for the eoMUnt ojiinton imong 
the menihetii of tbe ureek ebtiith, 
iliBt tlu* bodies oT excommunicited 
pertonfi remun in stain quo. 
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^1 upiSojuiose who had neithef'{)irtal^||i|V^ 

[C preventdl the offence*; ^an^jl^^S^ce w^ 
n but a p^te dispute, the piUh of 

e^ bishop had beto wouilde^^ljtterdicts 



v5re||o'Stre before the fikc of Greg^nj^^^ 
sodie have referred them to him a S tnm ^uth^; 
i^b^es may bowew be found of an earlier di^, 
ailii^spccially that which accompanied tb&Hpg- 
mentioned eppommiinication of Robert ki^ of 
^Hljpce. Th^' were afterwards issued not unfre- 
^ucntly a^^iust kingdoms ; but in particular dis- 
Ip^ctsihey continually occurred. 

This \\as.tlic mam spring of the macninery that 
the clergy set in motion, the lc\cr by which they 
moved the world. From thci. inon)ent%at these 
intcfrfficts and excommunidbtions liadj]|^n tried, 
the powers of the earth ^ght be said to^\e w- 
istcd only by sutferance. Nor was 
such denunciations supposed to depdlR|fiph th^ 
j\|itice. The imposer indeed of an unjust excom- 
munication was guilty of a but the party sub- 
jected to it baej^ remcdymiit submission. He 
wlio disregards .siich'a sentence, says Beaumanoir, 
renders his good cause bad.t^itAnd indeed, willl|^ 
out ati^exing so mucli importance to the direct qpn- 
seqmj|||E;g of an ungrounded censure, it is evident, 
that vmceived tlieory of reiigi(%concerning dlii 
indispeiii^bletSbligation and mysterious efficacy of 


iv. p. 990. Dupin, l>e antique L Ih p.90|i. 
KLl)iidj4ialf p 908. StM&rc* t 


\ iQstitutiqm, 



ihducea’sc 


sacrifice rat 
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union and confi^ion hate V-yj^ 
iiliiods 




Ian incur 
prized attlra instances 



^ ^ in the cmpfoyment of tbes^ sftintud 

weapons a^inst sovereigns, tr the laity in getfe^l. 
rftgjUerhaps a fortunate ci^umstance fo ffi^ftyjp e; 
dMHIhey were not introduced, upo a largeWale, 
during the darkest ages of Kujiefllhion. 
eighth or ninth centuries they woi^ld prtnHy 
have met with a more implicit obedien^^. 
after Gr^^iry VII., as the spirit of ccclesiastioil 
usurpation became more Molent, tl^ g/c gi;evy’ up 
by sloWg ^c^Tees an (i p|>osil^ feejin^ ill .the^iU|^’» 
w hi^ iwened iri^o^ an alienation of sentiment 
fnhn thierebnreh, and a conviction of that sacred 
mth^^^ich superstition and sophistry hax’e cn* 
a^Qv^faajhn eradicate from* the heart of man, 

iW on 

a fbvinp f nn^j|^»jji^n. 

Excommunicati^ had very seldom, if ever, runiai 
been levelled at tne^ead vf^i^jvereign, before ri2““ 
^e instance of Lotbaire. flis ignominious sulv 
mission, and tlic'^neral feebleness of the Carlo- 
vtngian line, produced a rejietition of thttj^nace 
at least, and in cues more evidently kMWd the 
cognizance off spiritual aiitbprity. ^^on the 
death of this Lothaire, his uncle Charles the Bald, 
having njilt^d hippMiif of loon^nen to which 
the juster pretensions, the 

pope Adrwln^ warned him to desist, declaring 
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CHAP, that anyiilEempt upon that country wooM Drinj^ 
dowO the penalty of excomulunic^ttra. Sustained 
KCCLE8. i?y the intrepidity of HincmaV, the king did not 

pusillan^ty, and’ ^*j fepeviii 
this inatanoo failed of success.* But ^pRnTIflJ* 
the next occu])i(‘r of the chair of St. Peter, cjirriejil 
his pretensions to a height which none of hiPf& 
dece.ssors had reached. Tlie Carlovingian prihdSii 
had formed an alliance against Boson, the usurper 
of the kmgjiom of Arles. The pope writes to 
Charlci^the Fat : 1 have adopted the illustrious 
prince Boson as my son ; be contenf therefore 
with your owft kingdom : for I shall instantly ex- 
communicate all who attempt to injure my son.*! 
In another letter to the same ki'ng, who liad taki ii 
some property from a comont, he enjoihs him* to 
' restore it within sixty days, and to certify by an 
envoy that he had sbeyed the command ;i^flse an 
excommunicatibh would immediately ensue, to be 
followed by still .severer castigation, if the king 
should not repent upon the, first punishment. J 
These exprcssioiw seem to infSimatc a sentence of 
deposition from his throne, and thus anticipate by 
two hundred years the famous apra of Gregory Vlff 
at which we shall soon arrive. In some respects, 
John VIIJ. even advanced pretensions beyond 
those of Gregory. He asserts verj' plainly a right 
of chusing the emperor, and may seem indirectly 

* Df Mwa. 1 ,v J. 1 1. (rudHiriDm Schmidt, 

f Sclimidl, I II p 2(io p 

I Dunonbuu drmct'pn >chds 
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to havf^ercised it in the election oli^aries Uie CUA^. 
Bald, who had not prim(»geniture in bis favo4r * 

Thid prince, wlW restless ambition was united eccus. 

iHjOi^ete as weH as insinceritj^ toiiseote^ 
^%ign4^ itulation oih lus coronation at Bomb, 

i farour a the p<)|)e and church, a prudent' 

Mh was impro\ed u|M)^i in subsequent ages.^ 
iBfe was now prcj)arcd to rivet her fetten^uixui 
sov^ipis, and at no j)eri<)d ha\e the condition of 
society and the circumstances of civij govcrnnient 
been so fiuourable for her ambition. But the riMvdtt*. 
consiimmaijon was still suspended, and e\eii her 
progress arrested, for more thub a»lumdied and 
fifty years. This dreary intcruil is filled up, in 
the annals of tho pajiacv, by a scries of revolu- 
tions and crimes. Six popes were dowsed, two 
murdered, one miililated. Frequently two or eum* 
three ^^petitors, among vs bom it is not always 
jKissibtc^by any genuine ,critici(»hi to distinguish 
the true shepherd, drove each other alternately 
from the city. A few rcsj)Gctuble names ajipear 
thinly scattered through thh darknc-ss; and 
sometimes, perhaps, a pujie who had acquired 
ib.<itimation by lus private virtues may be distin- 
guished by some enerouehment on the rights of 
princes, or the privileges of national dinrehes. 

But m generaFthc pontiffs of that age neither 
leisure nor capacity to perfect the great system of 


• Btiw"Cipn»ig 
2il. SehniA, L 
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CHAP, tampol^ ‘supremacy, and looked rathejj^ a vile 
profit from the sale of episcopal confirmations, or 

EOCLES. of exemptions to monastenM/ ' ' 

^mER. corruption of the hiead extended 
th all other jneinbers of "the church. 
concur in stigtnatizing the dissolutenolhna 
lect of decency that prevailed among i Bie clflfj^' 
Though several codes of ecclesiastical discijp^ 
had been compiled by particular prelates, 7et 
neither these nor the ancient canons were much 
regarded. The bishops, indeed, ^vho were to 
eiiforciT them, had most occasion tw dread their 
severity. They were obtruded upon their sees, as 
the supreme pontifi's were upon that of Rome, by 
force or corruption. A child of dive years old was 
made' archbishoj) of Rheims. The see of N^r* 
bonne was purcha.scd for another at the age of 
teii.'l By this rela.)^tion of morals the ^ici^ood 
began to lose its hol(| u[H)n the jirejudiccs of 
maykind. These are nourished chiefly indeed by 
shining examplch of ]>iety and virtue, but also, in 
a superstitious age, by ascetic observances, by the 
fa.sting and watching of monks and hermits; who 
have obviously so bad a lot in this life, that men 
are induced to conclude, that they must have 
secured t better reversion in futurity. The regu* 


* Sdniiulty t II ^ 414 Mos- rJ m tlie church to have hishopi 
heiro. St Marr. Muratun, Ann. under twenty T«Bn old. Id. p. 
d1u)ia» pawiii U9. K\en the pope Benedict 

t Vai^Kitc, II i>t. do Languedoc, IX ii imI to boe hmt oolf 
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lar cler^ accordingly, or monastic ordcrl, wbo chap. 
practised, *at least apparently, the specious inw 
postures of self-moi%i^tion, retained at all times kcclo, 
" Mter portion of respect thap onlmafy 
' Igh degenerated themselves, as was 
Dm their primitive strictness. 



cfimps. or at leait violations of«eccIesi.*N«iti«^or 
^al law, had become almost universal in the iKy. 
eleteoth century, and excited general indigna- 


tion ; the marriage or concubinage ofjiricsts, ami 
th e sale y f b^^fic es. TJy an efl’cet of tli(*<4e pre- 
judices m favour of austerity, to which 1 have just 
alluded, celibacy had been, from veiy early times, 
enjoined as an obligation u|)on the clergy. Some 
of the fathers pevmitted those already inamed 
foe the first tune, and to a tirgin, to rdtain ‘tlieir 
wives after ordination, as a kind of indulgence of 
whiqju^^vias more laudable not to take advan- 
tage; and thi", after prevnlmg for a length of 
tiifie in the Greek church, was sanctioned by the 
council of Trullo in 091,* and has e\cr since con- 
tinued one of the distinguishing features of its 
discipline. The Latin church, lioweter, did not 
receive these canons; and has uniformly perse- 
vered m excluding the three orders of priests, 
deacons, and subdeacons, not only frorit Wtraet- 


* This council vtas held at Coii- 
itantiDo(de in the dome of the 
(lalaof, failed Tmlluft, by the La- 
liiia. The ivti|| Trulto', tbuu^ 
aolceciitMil, tiWed, 1 Mie^, By 
e cd e wm icfti wnteia m Engluh 


Nt Marc, 1 1 p 294. Arlde%/=n- 
fier Im Dales, l, i p. 157. Fleury, 
liiit KccUH.t IX p.110. Uiibupi 
are not nithin thu permiMion, aod 
cannot retaio their wim bv (ha 
dtactjilioe of the Greek chuitL 
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CHAP. 

VII. 

v-N-t/ 

FX;CLES. 

POWER. 


iag iriatrimony, but from cohabiting widi wives 
espoused before their ordination. The prohibi- 
tion however, during some ages, existe^nly in 
tbe letter pf her canons.*^ In every the 

lecular or parochial clefgy k^t wo^ei!^ tbeic 
liouscs, upon hiore or less acknowiedge(f\enn^ 
intercotirse, by a connivance of their ecciesiasffimT 
mperiors, winch almost amounted to a 
toleration. The sons of priests were capabife of 
inheriting by the law' of France, and also of Cas- 
Lilc."! Some \ igorous efforts had been made in 
England by Dunstan with the assistance of King 
Edgar to di.sposscss the married canons, if not the 
parochial clergy, of their benefices; but the abuse, 
if such It IS to be consideredi, made incessant 
prOgrc.ss', till the middle of the cle\enth century. 
There was certainly much reason for the rulers of 
the church to restore this part of their di^ipline, 
since it is by cutting off' her members from the 
chanties of domestic life, that she secures tlfeir 
entire affection to her cau.se, and renders them, 
like \eteran soldiers, independent of every feeling 


• Thi«i prohibition w Homctimw 
repeated lu ('harlt‘inagnr'''i c^pitu- 
bnci, bill I have not ul»iTvcd 
that he iidtkt^ its vioUlion as a 
notorious uhiiiie. It is probabk', 
therefore, that the oi^n concu- 
btoige or inarria^^e ot the ckrgy 
nas not gincnil until a later pe- 
riod. And I k'ury declares, tnat 
he has found no iiisUni.'e of it be- 
fore 893, in ihi* case of a parish 

prit**! at OudoDs who gave great 


scandal by publicly manning Hist. 
Kcch's t XI p. 694. 

t llccueil desllistonens, t xi. 
preface Mariua, Eostyo lobrt las 
siete partidas, c 221.223 Tbu 
viM by virtue of Uie general lo^ 
dulgenrc sliown by the customs of 
that fountiy to concubmage, or 
harrn^unta, the diildreo such 
an union always lahenUog in de- 
fairftof those torn jd sofotto wed- 
lock. Ibid. 
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but that V>f fidelity to their commander, and r6- chap. 
gard to the interests of their body. Leo IX. ac- 
cordii\^|L one of the first pontiffs who retrieved rrct.ES. 
the #BjMr. of tllMfr apos|olic chair, aftc^ 
’perioff^J^ominyi began in good* earnest the 
ult work of enforcing eelibaey among the 
Cl'^ 

tial point of discipline. It was a stnigglc 
agafhst the natural rights and strongest affections 
of mankind, which lasted for several ages, and 
succeeded only by the toleration of gri'i^j^r ctils 
than those it was intended to remove. The laity, 
in general, took part against the mSrned priests, 
who were reduced to infamy and w ant, or (diligcd 
to renounce tlicirMcarcst connexions. In niany 
pjirts of {icrniany, no ministers wi-re left to per- 
form divine .ser\ ices.f Hut jicrhaps there was no 
country tvlicR* the rules of eidibacy met with so 
little attention as m England. It was acknow- 
ledged in the reign of Henry I. that the^gre^ter 
and better jiart of the clergy were married; and 
that prince is said to ha\c permitted them to re- 
tain their wive.s.| But the hierarchy iie\er relaxed 


* St Marc, t. iii p ]53« 104 
319. 603. Sec. 

t Schmidt, i. Ill p 379 Mar^ 
tcniie, Tbtwunis Aopcdotoruro, t 
I. p. 230 A Daiiuh writer draws 
a ftUll darker picture of tiie i) ran- 
Dv exercised towards (he married 
ciprQf, which, tf be does not exig* 
^te, wu wfere indeed.'^ sin 
mefobni truncibanUir, alii uctide 
tianiur, alii de palriftcipeUebautur, 


\MW'i «ua rctinufn*. Laiif^oliek, 
Script. Kenim Ihnicithtm, t i p 
9B0 The prohibilion hu repeat- 
fd by Waidcaar II in 1333, so 
that tberv seams to hare been 
much difficulty found Id p 3B7. 
and p 373. 

I V^itkins, Concilia, p. 387. 
CbronicoQ Saxon (oilier, p 348. 
3H0. 394 Lyttleton, vtd iii, p 
.U8 The third Lateran rooiieil 
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chXp. irt their efforts; and all the councils, general or 
JJV provincial, of the twelfth cehtury, utter denunci- 
ra y?™ {itions igainst prints* After that age 

v»e do^not find them sq frequently manijpned;, 
and the abuse by degrees^ though not slij^ressed, 
was reduced within limits at which the chiirilt . 

r» *• 

might connive. 

Simony. Simony, or the corrupt purchase of spiritual'jji^' 
neficcs, was the second characteristic reproach of 
the clergy ip the 11th century. The measures 
taken prepress it deserve particular consideration, 
as they produced effects of the highest importance 
in the history*of the middle ages. According to 
Khikoi!..! the primitive custom of the church,, an episcopal 
** vacancy was filled up by election of the clergy 

fifty years aArrwnrcls spraks of the said to be ii^ual in Cith^lic roun- 
dfti'st.d)lL' custom <)l kopjmifc con- tries J)u CariLM*, v Focaria, A 
cubmPB lonn iiseil li\ the I’nplhh vrnUT of rfspi-tlahlc authority as- 
cl«:r|{y. (.um in An^lik {iraiuot ^erts, that the chTi;y frequently', nh- 
dtWtabih cOQsuciudirie et loii);o tniin^ a hiHho{)'ti liienic to cohabit 
tefii(K>refueritohlentum, utQlcrici yrith a mate. Hurmcr's [Whir- 
in doniihiiii sum iuriiKarias hubi*- ton’s J Observations on Ilumet, p 
ant Ijibh^, ('oricilis, t x p II 1 find a passage in Nicolas de 
16JJ l.u{(t'nivM 1\ Kntalfffate Clcinaii^is dliout 1400 quoted ni 
to impose cehbiicv on the Irish Levs m's life of Pec ock, ji ;iO Plo- 
cleri^y. L)tllcton’s Henry 11. vol luouv in dioccsibus, rcctorv's pa- 
II. p 42 sill Kichiarum ex rerto ot conducto 

* (^uidam sacerdotps Latini, cum his pralatis pretio, pa-ssiin et 
says Innocent 111, in domibus public^ concubinas tenent. This, 
SUM habent concubinas, et uon- nowerer, does not omoant to t di- 
nalh aliquus sibi non metuunt de- reit licence 
sponnre Innocent III p. The mnrni|es of Rni^lish clergy 

55R. See also p. 300 and 407. are noticed and condemned in 

The latter cannot be supposed a some provincial constitutions of 

fOrv common ra.se, .'ftcr so many 1237 Matt Paris, p 381. And 

pnmihitionB ; the more usual prai- there is, even so late as 140^ a 

tiec was to keep a female in their mandate by the bishop of Exeter 

houses, under aomp pfetmee of ^ apinst roamed pnnts. Wilkins, 

latHNitliip or servitude, as » still Concilia, I iii. p 277. 
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and people belonging to the city or diocese. Xhe chap. 
subject of their choice was, after the establishment 
of the federate or provincial system, to be ^iproved bocles. 
or rejw^d by the metropolitan and his sufft^^aj^; 
and.'^fcproved, he u^s consecrated hjT then».* 
is prnable that, in almost every easci the clergy* 
k a leading part in the selection of theiijiishop.'^ 
ij'the consent of tlie laity was absolutely neces- 
’iSty to render it ralid.t They were howe\er In 
degrees excluded from any real jiarticipation, first 
in the (Ircek, and finally in the western church. 

But this was not effected till pretty laft^tinies; 
the |)eoj)lc fully preseru-d their el(a.■ti^e rights at 
Milan in the clevontli century; and traces of their 
concurrence may, be found both in France and 
(jermany in the next age. } 

It d<H’s not ap|icar that the early Christian cm-, 
jieror* interposed with the freedom of choice any 
farther than to make their own confirmation neces- 
sary' m the great ]iatriarc1ial sees, such as Upme 
and Constantinople, whiclww'ere fretpiently the 
object.s of ^ lolent comiictition, and to decide in 
contnuerted elections.^ The (lothic and Lom- 
bard kings of Italy followed the .same line of cofi- 


• Marca, DeConcordaDiiK, 

1 u c 3 

t Father Paul .on Bcnefic-e^, 
c 7. 

] De Marca, ubi supra. SLlimidt, 
t IV. p 173. Tlie form of I'lection 
of abi&hop of Puy, lu ]0.>3, runs 
Aui . cleros, populus, et roiliua 
eleginaui. \ ameue, lint de l.an- 
gu^oc, t u. AppertdiXi p 230 


L^eo (iralun seem* to admit in 
one place, that the Uit) bad a kort 
of fhare, though no dtciaive fuice, 
in filing up an epiKoptl vicam y 
Klettio clertconiRi eat, petitio pl^ 
bis. Decret 1. 1 . diiiinctio 62 
And other subsequent [ttuages 
coofinii this. 

{ O'jbboD, c. 30. M. Marc, 
Abrfg^ Clironohigique, l i. p.7. 
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duct.*' But iu the FVench monarchy a more ex* 
tensive authority was assumed by the sovereign. 
Thougl^the practice was subject to some variation, 
ijl^mgy be said generally, that the Merovin^n 
rings, the line of Charlemagne, and the Get^an em- 
perors of the hfruse of Saxony, conferred bishoprics 
^ither by direct nomination, or, as was more ib- 
^lar, by recommendatory letters to the electort.f 
In England also, before the conquest, bishops 
were appointed in the wittenagemot; and even in 
the reign of 'William, it is .said that Lanfranc was 
raised W the see of Canterbury by consent of par- 
lijfment.l But, independently of this prerogative, 
which length of time and the tacit sanction of Jthe 
people had rendered unqucstijmably legitimate, 
the -.sovereign had other means of controiiling the 
election of a bishop. Those estates and honours 
which compo.se the tem])oralitics of the .see, and 
w'ithout which the naked spiritual privileges would 
not^have tempted an avaricious generation, Mfed 


• Ira Paolo on lit c. i\ 
Ciiannone, 1. in c. o , I n c.aii 
St Marc, t \. ]i. 37 
t Sdimidt, t 1 p JH<) ; t II p 
‘245 4ft7. Ihrt mlcrfirt-nrc* of 
the LinR«i was not quite 

coaforinahli' to tlnir own Uw% 
which only reRcnwl to thi m the 
conftrmation oi^ decf dentc, 

•ays a ron^titution o\ ClotJire 11 
to 4 ) 15 , m loco i)»siu9, qni a metro- 
pirfitano ordinan debet, a pro^io- 
rtilibtii, a clfro et populo Higa- 
tur : ft »i pf r»ona condigna fuerit, 
per ordinatiouem pnmipisontine- 
tur. llalui. ( apitul t i p. 2^ 
(liariefnagae is i*iid to hare a^ 


InTt’d lu this limiUtion, 
iltrtiuns free, and only appromti; 
till' person, iU)(t (onferniiK iiut'sli- 
turt' 00 hill). 1 l*aul, nn Ik'ne- 
fUics, e XV. liut a more dirtet 
influence was rL-slorod aliens anN 
Ivon, bnhop of ( hartres, about 
the }ear 1100, tluis concisely cx- 
jirrxseii tlie sejpjpil pnrUes roncur- 
rme in the crewlion of a hishoq^ 
dipt nil* glt'fo, suffr,i2.mte {Hi^inlo, 
do)ion-.ns, |ier manum mclro|)oli- 
tanu Bpiirobaotu ftomanopontiAce 
Du ( hesne, Script Hcrum (iaU^ 
carum, I iv. p 174 . ^ ' 

I i.ynleton's Hist of Ifen^ H 
vxd. iv^ 144. 
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chiefly been granted by former kiqgH, and wejje 
asIWilated to lands held on a beneflciary tenure. 
As diey seemed to, partake of the nature jif fiefs, 
they required similar formalities; i Qvt»tiUne hfr 
the lorHj ' an d an oatlii*of_ fealty by the^eiiant. 
dlmrleiM^e'ls'saitf t6' have introdiimth^ |)mc- 
tM^ie; and, by way of visible symbol, as visual in 
^al institutions, to iiare put the ring and 
amsier into the hands of the newly consecrated 
bishop. And this continued for more tlian two 
centuries afterwards without exciting any scandal 
or resistance. 

The church has undoubtedly surrendered jiart 
of her iiidepi^dencc in return for ample endow- 
ments and tempoyil power;, nor could any claim 
he more reasonable, than that of feudiiJ siijienors 
to grant the investiture of dependent fiefs. But 
the fairest right may be sullied by abuse; and the 
sovereigns, the lay-patrons, the prelates of the 
tel|ith and eleventh centurres made their [lowers of 
nomination and investiture. subserMcnt to the 
grossest rujiacity.'t According to the ancient 
canons, a lienctice was avoided b\ any simoniacal 
[layment or stipulation. If tlie.se were to be erf- 
forced, the church must almost be elcua*d of its 
ministers. Either through bribery in places where 
elections .stil||pre\ ailed, or through corrupt agrec- 


* t)e .Marra, p. 4I(). (<ijn- 
none, I \i c 7 

t Uontfacis inarquu orTuwany, 
of the I'ounU'is Matilda, 
and h) fiir thr f^reatcnil priixo ii> 
lial), wu flogged licfbre fty altar 


by an aht>ot, for Ijoneflee* 

MuniUin, ad non 1lie r»f- 

ftric*' mai fnurh more rnmuon 
ihari ih« puniidinieui, but thf two 
gpmUiiuHl fumuih a hihnI i|iecimt& 
of the clevuilh (Htiiir) 


CUAP. 

m 

RCCtA 

Riwsa. 

InmliViita. 



STATE OF EUROPE 


25a 

c 

CHAP. iQflnts'with princes, or, at least, customary pres|||ti 

to their wives and ministers., a large proportion of 

ECCLES. the bisljiops had no valid tenure in their sees^ The 

qji8e|Was perhaps worse with- inferior clerks : in 

the cHhfth of Milan, which was notorious for-tbis 
• * 

corruption, not a single ecclesiastic could stand 
the test, the archbishop exacthig a price for the 
collation of every benefice.’ 

impenii The bishops of Rome, like those of inferior sees, 
tTn of* i were regularly elected by the citizens, laymnn^s 
iwell as ecclesiastics. But their consecrafiqn was 
dcferrM until the popular sluice had received the 
sovereign's sanction. The Romans tegularfy dis- 
patcliwrieffera ISTimstantinoplc or to the exarchs 
of Ravenna, praying that thenvelection of a pope 
might be confirmed. Exceptions,* if any, are m- 
frequent while Rome wa.s subject to the ea.4fem»-. 
empire.| ITiis, among otherimperial prerogatives, 
Charlemagne, might consider as his own. lie {Mjp- 
sessed the city, csgpcially after his- coronation aE 
emperor, in full sovereignty; and even befqjjpjthat 
event, had investigated, as supreme chief, jjpme 
accusations preferred against the pope Leo Ij|. 
No vacancy of the papacy Jook^lace after Charle- 
magne became emperor; anji ifinust be con|||sed, 
that, in the first which happened under Louis the 


• St. Mm I. ill p 6A 1^. 
tis. 29fi m ^SS Murtto^' 
A.D. 958 1U.ST. a'c. n«iiT 7 , 
Hisl. EceWt. f. im. p. 7i. The 
foa homm ippam to luveb^n 
nrjraufl: nUwr than 

1 Wibe* 


I' Lij^laDO, Dissertation sur 
^utMW dM Emperenii. Thia 

tubjoinft to hi^ Tr&t^ 
onnO^i but not id alf'oOMLh 
bich maktt those thtf vaMr 
n valuable. St. Marew Mu- 
forit pusita. ^4 
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De^niur, Stephen IV. was consecnted in has(& chap. 
wiAout that prince's Approbation.* But Gregory 
IV., his successor, 'waited till his election had»x»:iA». 

* IM \W VH 

been confirmed ; and, upon the whole,*the Jil8rl<f 
vingian emperors, though less unifomiiy than thefr 
predecessors, retained, that mark o(* soi’creignty.t 
But during Uie disorderly state of Italy which fol- 
lowed the last reigns of Charlemagne's posterity, 
wMIe the sovereignty and even the name of an 
emperor^ were in abeyance, the supreme dignity 
of Chri|tjndom was conferred only by the Jaj-tious 
rabble of its Apital. ' Otho the Great, in receiving 
the imperial crown, took upon bim^hc preroga- 
tives of Charlemagne. There is even extant a 
decree of Leo VIIL, which grants to him and hi.s 
successors the rfgl^t of naming future popes. But 
the authenticity of this in.striimont is denied by the 
Italians.']; It does not appear that the Saxon em- 
perors went to such a length as nomination, ex- 
cept in one in.stance; (that of Gregory V. in 998;) 
but they sometimes, not uniformly, confirmed the 
clccdon of a pope, according to ancient custom. 
Ai^explicit right of nomination was however con-, 
ceded to the cmpeicr Henry III. in 1047, as the 
only nffcans of ffescuing ,the- Roman church from 


• Manton, A a 8J7 Si. 
Marc« 

t Iji BUdc. Scbmull, L ii. 
186. St. Marc, 1. 1 . p. 8^ 393. 
lie, . ^ 

1 jBi, Jf arc bad defbikded the 
aUffiliiaii of this instrumeDi lo 
a aopariiA^taaenAUoa, t iv. p. 
1167., adniUm^MBe 
terpolaliour Pii;!, in mronium, 

VOL. Tl. 


t. IV p. (1 seemed lo me to have 
unred some weighty objerikm ; 
and * Murdton,* Aoi^ d'llalia, 
A.D.962. speaks of iAi a grosi 
imposture, m which he prulmblir 
goes too far. It dbtain^ credit 
rather tarly, and is admitted mo 
the decietuiMf Graaan, notwidi* 
tteodiiig Its (divious teodensy* ft 
^ll.edit 1591 
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CHAP. tHe disgrace' |n4. depravity into vriiich it hid 
fallen. Henry appranted ti^o or, three very good 
ECCLEs. popes; 'acting in this against' the vramingiof a 
' s4lfifti^licy, as fatal ejfperience soon proved to 
^ his family 

This high prerogative was perhaps not designed 
'tO extelid beyond Henry himielf. But, even ^ it 
had been transmissible to bis successors, the in* 
fancy of his son Henry IV. and the factions of 
that minority precluded the possibility of its exer- 

NtTn'ii 1059, published a decree, 

(which restored the right of election to the Romans; 
but with a r^arkable variation from the original 
form. The cardinal bishops (seven in number, 
holding 8^ Th ltie' nelghlmiirkood of Rome, and 
conseqneiitly sufiVagans of the pope as patriarch or 
metropolitan) wiej^tli-iJjlUttJSLtlliisujireme pontiff, 
with the concurrcnve first of tlie 

of the parish churches 
of ‘ Home, y and aReiwaida''of the-Isity. Thus 
elected, the new pope was to be presented for con- 
firmation to Henry, “ now king and hereafter to 
become emperor,” and to such of hissuccessoogas 
should personally obtain that privilege.t This 
decree is the foundation of that celebrat^ mode 
,of election in a conclave of cardinals which has 
ever since determined the headship of the church. 
It wasJ||^endpd not only t o exclud e the citizens. 


* S(.llaic.M«iion. Schmidt. 
StniTioi. 

t SL Mmc, t. Ill p J7«. 111* 
Snt CUM «r the thiid Lttomi 


tpunnl melM the cmtcM oCIm 
third* ot the college iwoeeeenr iir 
■ popo’iefactmi. ldiW,Coiiei- 
K L I, p. IMS. 
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^ had indeed jusly forfeited lt«r priraiutn.|CtfAP. 
right, but aa far as po^ible to p repare th e way for ( 
an ab^«teemancit)nti(?uQfjttep»pjw^ 

resarvinjT only a •pijajrfioiB^'***' 
and personal concession* to the emperors, instead 
of their ancient legal prerogative of confinnation. 

The real author of this decree, and of all othent.irjoi^ 
vigorous measures adopted by the impes of that!'"' 
age, whether for the assertion of their indepen - 1 
dence, or the restoration of discipline, was Hilde- 
brand, arc hd^cpp. ofjhe churc h of Rome.^^^r 
the most conspicuous person of tlie'cleventh cen- 
tury. Accpiiring by his extraordinary (pialitiesan 
unbounded ascendancy over the Italian clergy, 
they regarded him*as their chosen leader, an^ the 
hope of their common cause. He Imd been em- 
fKiwered singly Jo -WMiUftato a pope, on the part of 
thcTlomans, alter the death of»l^o IX., and com- 
pelled^ Henry IIT to acqiMcsce in his choice of 
Victor II.* Xo man could proceed more fearlesftly 
towards his object than Hildebrand, nor with less 
attention to conscientious impediments. Though 
theidecree of Xicolas II., his own w'ork, iiad ex- 
pressly reserved the right of confirmation of the 
young king of Gennany, yet on the death of that 
pope, Hildebrand procured the election and con- 
secration of Alexander II. without waiting for any 
authority.f During this poptiheatej he was con- 
sidered as some^iig greater than the pope, who 
ag>dd entirely ^ his counsels. On Alexan^r sj 

• St. Marc, p. 97. 


2 


t Id. p. 309. 
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Hit differ- 
ences with 
IKory IV. 


E ase, ifAiftiiimd, long sllnce the real hhad of 
ihurch; waslraiM^ with enthusiasm to its chief 
tty? and assumed tibe namte of Gregor y V il. 

* NN^jthstanding the late precedent at the elet- 
don of Alexander II., it sfppears that Gregory did 
not yet consider his plans sufficiently mature t© 
•throw fllff the yoke altogether, but declined to re* 
ceive consecration until he had obtained the con* 
sent of the king of Germany.* This moderatirfti 
was not of long continuance. The situation of 
Gerapy speedily afforded him an opportunity 
of displaying his ambitious views. Henry IV., 
throng a vAy bad education, was arbitrary and 
dissoltflie ; the Saxons were engaged in a desperate 
rebeilion^knd secret disatfectioh had spread among 
the princes to an extent of which the pope was 
much lietter aware than the king.t He began by 
excommunicating wme of Henry’s ministers on 
pretence of simony, and made it a ground of re- 
monstrance, that they w'ere not instantly dismissed. 
His next step was to publish a decree, or rather to 
renew one of Alexander II., agmnst lay investi- 
.tures.;^ The abolition of these was a favodHte 
object of Gregory, and formed an es.sential part of 

i hw general scheme for emancipating the spiritual, 
and subjugating the temporal poygfr. Tlie ring 
and crosier, it was asserted by the papal advocates, 

* St. MftfCp p 5.'>2 Hp acted ^ Schmidt St. Marc. 

lMmfvarupope,compoikdinfr1ii two are toy prmnpsd lotklmet 
tbat cbaiMltt with bialiou uf all ibr tbc contdl l>rtwecD tha chtirdi 
CiMuiUin, from tlic day of iu» dec- and the empire. 
tiML p. t an** t- P- €70* 
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tbe emblems qf that po«j|f't4kfh no in 6 * cuap. 
narch could bestow | button if a less offensive , 4 ^ 
symbol were adopter in investitures, tl\e<dignitj Bociii. 
of tbe church was lowefed, and her puntj^coiC 
taminated, when her hi|;hest ministers were cotd* 
polled to solicit the patnmage or tlfe approbation 
o^aymen. Though the estates of bishopr pigbt^ 
sj^ctly, be of temporal right, yet as they had been 
inseparably annexed to tbeir spiritual office, it 
became just that what was first in dignity and im- 
{)ortance should carry with it those accessaj^ parts. 

And this was more necessary than in former times, 
on account of the notorious traffic which sovereigns 
made of their usurped nomination to benefices, so 
that scarcely any prelate .sat by their favaur, whose 
pi^sesbion was not invalidated by .simony. 

The conte.st aliout iinestitures, though begun 
by Gregory VII., did not occupy a very promi- 
nent place during his jKintiffcate; its interest being 
suspended by other more extraordinary and impor- 
tantdissonsions between the church aud empire. 

The pope, after tain])eriiig some time with the dis- 
affveted party in*(iernmny, MJiiunoned Henry tg 
ajipear at Rome, and vindicate himself from tbe 
chvges alledged by his subjects. Such an out- 
rage naturalk' exasperated a young and passionate 
monarch. AUembling a number of bishops and 
other vasrals at Womi.s, be procured a sentence 
that Gregory should no longer be obeyed as law- 
fi^ pope. But the time was past for those arbi- 
’ trary encroachments, or at least high prerogatives 
of former emperors. The relations of dependency 
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iJiitwedn’ chutdi aod state yrere now about* toblie 
reversed. Gregory no^ sooner recdv^ aoi 
counts of the proce^ngs at Worms, than he sum- 
Aon^^ council in the Lateran palhce, and by a 
sblemn sentence, not only excommunicated Henry, 
bnt deprived liim of the kingdoms of Germany 
and Itaiy, releasing his subjects from their alle- 
giance and forbidding them to obey him as sove- 
reign. Thus Gregory VII. obtained the glory of 
leaving all his predecessors behind, and astonish- 
ing mankind by an act of audacity and ambition, 
which^fhe mo.st emulous of his successors could 
hardly surpass.* 

The fiVat impulses of Henry's mind on hearing 


. • a 

• Tlip Henteiice of (m^orv \ 11 
against the JjnpiTOi iltiir) uas 
diit'Clt H, wr sliouM always rr-mnn- 
ber, to pmons aln-ady well dis- 
posed to rt'jt'ct his authoritv " Mtii 
are glad to b<' told, that it is tht>i| 
duty to ri'sisi a sovfreurn ugaiii*-! 
whittn thej are in rehi*Ilinn, and 
will not Ih* >tr> Bcmpulous in 
examining cdiidiisioiis ishkh tall 
in with tluMr inclinations and intpr- 
psts. ..Mkyiunt'e in those tur- 
bulent agrs easily thrown ofl; and 
tbe right ut rt'sisUnce wus in con- 
tinual exerci sc In thi (vcrinans 
^ the eleventh century, a pnnc*e 
unfit for ChnstiiD coiumunion 
would easily app^sir unfit to reign 
overthein, and though Henry had 
not given much real provoc*atkm 
to tM pope, bis vices and tyranny 
inighl MNfEn to ihallengt any spiri- 
tual censure, or teinjioral cho-stise- 
nMQt. A nearly contemporary 
writer combines the twojusiifica- 
transoflbe rebellious party Nemo 
Romaiwnim pontificem regei a 


regno deponere posse ilenegadnt, 
quKUTique decrcta sanctishimi Par 
pa (Jregorii non proscrihrnd.ijudi- 
cahit. Ijive eniin vii u|)osIo1k'us 
IVatf’iea, libcn lioiimies 
Ilcnricum k> patio sibi pr<epnsue- 
runt in regem, ut tiu tores >uos 
jU'-lJ juduare el recall jirovidt iilifi 
gubeniare satageret, quod pactum 
illf pnsU'a praxantari ft (otitim- 
nere non cessavit, &c. Ergo, et 
absque sedis apostolics judicio 
printi|»es eiim pro rege roeritb re- 
fotare possent, cum pactum adim- 
picre I ontemsf rit, quod ns pro 
electione suit promiserat ; quo non 
adimpleto, nee rex esse potent. 
\ita Greg VII in Muratori, 
Script Her Ital. t m. p. 34S, 

I |M)u tlie other hand, the friends 
and supporters of Henry, though 
ooclfsiasUcai protested agauist this 
novel stretdi of pTeru|j;atiTe m the 
fiotnaa sea. Seer ral prooCi of this 
are adduced by Sclimidq t tit. p. 
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Ab deouniciatioD ware indignatiDo and fasenC' 
ment But like otlf r inanN^enced and mia- 
ginded sovereigns,* He bad ifinDed an enoneous 
calculation cf his own resources. A.consj^iract. 
long prepared, of which the dukes Sw&aiAl 
Carinthia were' the chiefs, begati to manifest 
itself; some were alienated by his vices, and others 
jealous of his family; the rebellious Saxoiu took 
courage; the bishops, intimidated by excommuni- 
cations, withdrew from his side; and lie suddenly 
found himself almost insulated in the midst of his 
dominions. In this desertion, he had recourse, 
through panic, to a miserable expedient. He 
crossed tlie Alps, with the avowed detenniuotion 
of submitting, and seeking absolution from the 
pope. Gregory w'as at Canossa, a forthiss 'n'ear 
Reggio, belonging to his faithful adhenuit, the 
countess Matilda. It was in ^ winter of unusual 
severity. The emperor w^s admitted, without his 
guards, into an outer court of the castle, and three 
successive days remained from morning till even- 
ing, in a woollen shirt and with naked feet, while 
Gregory, shut up with the countess, refused t({ 
admit him to his presence. On the fourth day he 
obtained absolution; but only upon condition of 
appearing on a certain day to learn the pope's de- 
cision, whether or no he sliould be restored to 
his kingdom, until which time he promised not to 
assume Rie ensigns of royalty. 

•This base humiliation, instead of conciliating 
Henry's adversaries, forfeited the attachment of 
his friends. In his contest with the pope, he had 


CHAP. 

Vll. 

ECCLSS. 

rowsa. 


1077 



m 


STATE OF.IPJIOPE 


CHAP. f?Hind a zealoaa support in the principal lombard 
cities, among whom Ifce ms fried a^d simoniaoal 
EOCLSs. ^lergy 'had great influenccA Indigoaat at ilia 
POWER, j^bmi^iorv to Gregory, w^iom they affected to«oa>> 
rider as an usurper of the* papal chair, they now 
closad their gites against the emperor, and spoke 
openlyof deposing him. In this singular posi- 
tion between opposite dangers, Henry retrod hie 
late steps, and broke off his treaty with the pope; 
preferring, if he must fall, to fall as the defender 
rather than the betrayer of his imperial rights. 
The r^llious princes of Germany chose ano^ther 
king, Rodolph duke of Swabia, on whom Gregory, 
after some delay, be.stowed the crown, with a 
I>atin verse, importing that » it wa$ given by 
virtue of ‘the orginal commission of St. Petec.'}’ 
But the .success of this pontiff, in his immediate 
designs, was not gnsw'erable to his intrepidity. 
Henry both subdued 1,he (ierman rebellion, and 
cavi^ on the war with so much vigour or rather 
so little resistance, in Italy, that be was crowned 
in Rome by the antipope Guibert, whom he had 

* There had been a kind of civil Muraton’s Annals. The Milanoe 
mr It Jlilan for about twenty clergy set ap a pretence to retain 
ynn thu tunci excited hj wives, under the authority of tbeir 
the intemperaleieelofaomepMp great archbishop, St Ambme, 
uni who endeavoured to execute who, it seems, his spoken wilb 
the papal decrees against irregidar more indulgence of Uis pnetiee 
elenia by force. The histo^ of than most of the fothn. Both 
tbeH feuds has been wntten by Amutf and Landutf fevour the 
tfro oontcaiporaries, Amulf and Httmedcierb; wenpert^ 
LuMblf, publiihed id the 4th vo- (faemselves of IfeU , descnptioii. 
hiBSf of Muraton'i Scnplores Ke- Mnraton. 
rum Itabcvum; sufliaent extracU t Pein dedit Petro, Betms 
from srhtch wiU be found in St diaiomi Kodolpho. 

Mare, t iw p. 2 kc , and in 
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niwd'iD a coQDcil ofihis |>artizaBsto ths cii ap. 

tnent of the^ ctuiTchJ instead of Gregory. The 
latttt found an asylam under the protection of vccles, 
Roger Guiscard at Salpmo, where l^e di^ ^ powkh, 
exile. His mantle, however, descen^^ upon his tbiNil IBW* 
sucoeswrs, especially Urban II. aild Paschal II., 
who strenuously persevered in the great* contest, 
ibr ecclesiastical independence ; the former with 
a spirit and policy worthy of Grqjorj' VII., the 
latter with steady, but disinterested prejudice.* 

They raised up enemies against Henry IV. out of 
the bosom of his family, instigating tlic ambition 
of tw'o of bis sons 6ucces.sively, Conrad and Henry, 
to mingle in the revolts of Germany. But Rome, 
under who^ auspices the latter had not .scrupled 
tcs engage in an almost parricidal rebellion, ‘ tvas 
soon disappointed by hi.s unexpected tenaciousness • 
of that obnoxious prerogatnje which had occa* 
sioncd so much of his, father's misery. He 
steadily refused to part with the right of invcGti- 
ture ; and the empire was still committed in o|)en 
hostility with the church for fifteen years of bis 
reign. But Henry V. being stronger in the sup- 

* Pucbal II. was so conscien- tiiAdory to the caniyydt and 
tioui ID hit abhorrence of invesu- bubofM about FairHA courts 
tum, that he actually sipied an MOieworldly-ittiDdedthanhimieir, 
afreement with Henry V in 1 1 to, nor to thow of the enperor*! paity, 
whereby the prelatea were to re- whose jomt cltmoara soon put a 
sign all the lands and other pot- stop to the treaty. Si. Marc, t iv. 
aestioos which they held in fiH of p. 976. A letter of FaschaJ to 
the empMor, on oouditioa of Ai Asseiin (Schmidt, i. m. p. 304.^ 
latter lenouncing the right of in- secutt to laaply, that be ihouffht it 
▼estitare, which indeed, in tneb better for the church to be without 
cidhukstances, would foil of itself nefacs, than to enjoy tlien on con- 
This ettraordintiy concession, as diuoo of doing hwage to foynen. 

■ay be tttaiined, was not very sa- 
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CHAP, port^ot fais German vassals i than his fi[rtbii^>had 
been, none of'; the popes with i^hom he was 
ECCLEB. engaged had the boldness tu repeat the meisures 
POWER, Gregory VII. At lepgth, each party grown 
^t^con- v^eary of tqis ruinons contention, a treaty was 
mlluk ' agreed upon between the empe^ and Calixtus 
1122 JI., which put an end by compromise to the ques- 
tion of ecclesiastical investitures. By this com- 
pact, the emperor resigned for ever all pretence to 
in\-eBt bishops by the ring and crosier, and reco^ 
nizecl the liberty of elections. But, in return,' it 
was agreed, that elections should be made in his 
presence, or that of his officers; and that the new 
bishop should receive his temporalities from the 
emperor by the sceptre. 

Both parties, in the concordat at Worms, re- 
ceded from so much of their pretensions, that we 
might almost hesitafe to determine which is to be 
considered as victorious. On the one hand, in 
restoring the freedom of episcopal elections, the 
emperors lost a prerogative of very long standing, 
and almost necessary to the maintenance of autho- 
rity over not the least turbulent part of their sub- 
jects. And though the form of investiture by 
the ring and crosier seemed in itself of no import- 
ance, yet it had been hi effect a collateral security 
against the election of obnoxious persons. For 
the emperors, detaining this necessary part of the 
pontificals until they should confer^vestiture, 

* Si. IUk, L IV. p. 1093. Schmidt, t. ui. p. 178. Ihc UUct qiuici 
tht Lilia wolds ' 
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ppsvBBitd ft imty conAecretioQ of the new Sisho|f, chip. 
after which, tiie Tacjncy being ^gally filled, it 
would *Bot be deconi for them to. withheld the ecclw. 
temporalities. But thei^ on tlie other jiandj, the^, *^’***' 
preserved by t^ concordat their (euda1 sord- 
reignty over thefirtates of the churdi, in defiance 
of the language which had recently been held by. 
its rulers. Gregory VII. had positively declared 
in the Lateran council of 1080, that a bi.shop or 
a)>bot receiving investiture frem a layman should 
not be reckoned as a prelate.* The siime doc- 
trine had been maintained by all his successors, 
without any limitation of their censures to the 
formality of the ring and cru.sier. But (.'alixtus 
11. hmiselfjiad gone much farther, and absolutely 
pcoliibited the compelling ecclesiastics' to render 
any service to laymen on account of their henc- 
fices.i' It IS evident, that such,a general immunity 
from feudal obligations fur,an order who possessed 
nearly half the lands m Europe struck at the r4>ot 
of those institutions by which the fabric of society 
was principally held together. This complete in- 
dependency had been the aim of Gregorj's dis; 
ciplcs; and by yielding to the continuance of lay- 
investitures in any shape, Calixtus may, in this 
point of view', appear to have relinquished the 


• St Marc, l iv p 774 A u*i«l by nihm, and are levelled at 

bubop of Pia 0 Biitja onerts that the fortn of feudal lioma^, which, 

prelaiM dithonoured their order accordini; to the prioriplef of that 
by Mtling their bands, which held aaie, ought to have been u obnoa- 
thAody and blood of Cbmt be- lous as investiture, 
tween those of impure laymen p. f P- 10^1* 1067. 

M6. Tbe ttme eipresstons are 
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c u A p. pnncjpal object of dontenti 

been battles, in which thouph immediate sneeesa 
ECCLE8. may seem pretty equally balanced, yet we. leani 
rotvBR. Jj^)i 0 ^b 8 efluent effects tp whom the intrinsic adf 
^ntag^ of victory belonged, so i^ n mi^ J from 
I the erents that followed the iid|||lement of this 
j^reat eontroversy about investi^fles, t^^he ^ 
'• of Rome had conquered. 

Tlie emperors were not the only sovereigns 
whose practice of investiture excited the hostility 
of Rome, although they sustained the principal 
brunt of the war. A similar contest broke out 
under the pontificate of Paschal II. with Henry 1. 
of England; for the circumstances of which, as 
they contain nothing peculiar, •! refer, to our^ovn 
histoliins.' It is remarkable, that it ended in»a 
compromise not unlike that adjusted at Worms; 
the king renouncing all sort of investitures, while 
the pope consented tljat the bisho]) should do 
homage fur his temporalities. This wa.s exactly 
the custom of France, where in\estiture by the 
ring and crosier is said not to have prevailed;* 
and it answered the main end of sovereigns by 
keeping up the feudal dependency of ecclesiastical 
estates. But the kings of Castile were more for- 
tunate than the rest; discreetly yielding to the 
pride of Rome, they obtained what was essential 
to their own authority, and have always possessed, 
by the concession of Urban II., an alyf^lute privi- 


* llutoire du Droit public ccckbU'^liquc Fnin^oib, p. 201 1 Jo oot 

fully rely on this authority 
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aoiDi^tioD ti bishojfrics in their 'domi- chap. 
BioDS.* An early er dence of that indifference of 
the popes towards «t^ real independence of na> EaxEs. 
tional churches, to whic^ subsequent ages were tL 
lend abundant confirmation. 

When the ed||fca»rs had surrendered their pre-^ntmiar* 
tensions to int^re in episcopal eiectiens, 
primitive mode of collecting the suffrages of clergy 
and laity in conjunction, or at least of the clergy 
with the laity's assent and ratification, oqght na* 
turally to have renvcd. But in the twelfth cen- 
tury, neither the people, nor even th(‘ general 
body of the diocesan clergy, were considered as 
worthy to exercise this function. It soon devohed 
allogetherjuponthcchaptersofcathedralchurches.t 
The original of these may be traced Very Id gh. 

In the earliest ages, we find a college of presbytery • 
consisting of the priests and deacons, a.ssistant.s as 
a council of advice or cvqn a kind of parliament 
to their bishops. Parochial divisions, and fixed 


* r Paul on Benefices, c 24 
ZnriUf Analea de Aran^oii, t iv p. 
30.1 rieury sa^s lliat thv 
of Spain nominate to biihopncs 
Uy virtiMofuDUticuIarindulgence, 
renewed by tne pope for tlie life of 
aaeh pmen. Instituiions au Droit, 
t I. ^ IOC. 

t ria Piolo (Treatise of Bene- 
fic^ c. 94.) VI) s tliai between 
1122 and 1145^ it became a rule 
aimoft erety atablidied, 

that bishops sbtmid be chosen by 
tW chapter Schmidt, however, 
bmlgs a few instances, where Uic 
consent of the nubility and other 
laics IS cxpress**d, thoueli f)erha|Hi 


litllc else lh .111 a matter of form 
innocent if sw*rns to have beeii 
the firnl wliu litil.inii, that wlid- 
ever had the majuritv of the chap- 
ter in hu favour ihuuld bedecin^ 
duly electeti , and this was con- 
firmed by Odio IV. jn the canitu* 
lation u^Hin Ins acoesaion. IlM 
dcs .^llemands,! nr p, 175 Heory 
thinks that clupters had not an ex- 
clusive clectiun till the end of tin- 
twelfth century. Tic Mcond i*- 
lemn t-ouncil iii 1 M9 njirLiMs 
their attempts to enj;niss it In- 
itituttoiu au Droit liCcUi. 1. 1 . p. 

too. 
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CHAP, miniftere attached to them,' were not est^llj^ed 
till a later period. But tht : canons, oi^thedral 
Eoctra. clergy ,»acquired afterwardslat more distinct cha- 
powER. They were subjected by degrees to cer^ 

t4m strict observances, iittle differing, in fact, 
from those ithposed on monastic orders. They 
dived at*a common table, they slept in a common 
dormitory, their dress and diet were regulated by 
peculiar laws. But they were distinguished from 
monks by the right of possessing individual jwo- 
perty, which was afterwards extended to the en- 
joyment of separate prebends or benefices. These 
strict regulations, chiefly imposed by Louis the 
Debonair, went into disuse through the relaxation 
of discipline ; nor were they eirer effrctually re- 
stored. Meantime the chapters became extremely 
rich; and as they monopolizer! the privilege of 
electing bishops, it became an object of ambition 
with noble families to pbtain canonries for their 
younger children, as the surest road to ecclesias- 
tical honours and opulence. Contrary, therefore, 
to the gdicral policy of the church, persons of in- 
ferior birth ha\e been rigidly excluded from these 
foundations. 

The object of (Iregory VII., in attempting to 
redress those more flagrant abuses which for two 
centuries had deformed the face of the Latin 
church, is not incapable, perhaps, of vindication, 
though no siiflicient apology can be offered for 
the means he employed. But the disinteres^ 


(jinenl 
ntnduLt < 


* Sekaidt, l ii p 324. 473 ; 
t. Ill p. 281 Eoryclop^ir. Art 
i'btnoin« F Paul on 


c 16. l-leuiy, 8* Diicoun lar 
rilist, Eccl^. 
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love ^ refoipaatioD, | to which candour 'might 
aacribe the coAtentioi against investitures, is be> 
lied by the general toipr of his conduct, exhibiting 
an arrogance without p^u^lel, and ai) amj^kiot^ 
that grasped at universal and unlimit^ monarchy. 
He may be called the ccrauion eneihy of all sove* 
reigns, whose dignity as well as independence, 
mortified his infatuated jinde. Thus we find him 
menacing Philip i. of France, who had connived 
at the pillage of some Italian merchants and pil- 
grims, nut only with an interdict, but a sentence 
of deposition.* Thus t<K» he asserts, as a Unown 
h^torical fact, that the kingdom of S^iain had for- 
merly belonged, by special right, to St. Peter; and 
by virtue u^this imfirescriptibie claim, he grants to 
a eertain Count de Rouci all territories' w I Vh‘ he 
should recun(|uer from the Mmirs, to lie held in 
fief from the Holy See by a sjtipulated rent-f A 
similar pretension he ma]ccs to the kingdom of 


• Marc, 1 III p fi'JH I Ifurv, 
ilist Ktilis t \iM p 'Jill 
+ TIk' lani:u.»,:f lie OTiiplnx^ i-* 
t^orlh quotinfff as a tt|H‘cinu‘ii of 

liisv.lNlt' Non i.ilt n los ( ri iliiiius, 

reprium Hispanic nb nniiqtio juris 
sancli Telri luisse, tt adliut lur! 
Hui a pai^anib sit ott upatiim, h\:v 
lamen jutilic non esacuatu, oulli 
inorlalium, sed holi a|>osio!icx se«Ii 
PS uqiio pertinerp (^nd enim 
auciore Hcmel in propneistei 
tTcImanim jusl^ perun#*nl, ma- 
neote ab utu qaidam, led ab 
eanim jure, occa^ioiiu traiiscuniis 
teiimns,stne IpitiiimA concw'tionp 
diwh non |)ot(TiL Ilaque ( oroes 
EvhIik df Kotpio, cujui famam 
apud Toa hwd ofaMram pu- 


tamus, (orrnm ilUm ad honorom 
Ml I’ltn iiii'ii’tji, f't t paKanorum 
nunilnis rnpi’ip fiipifiis, hanr 
(onctMiontiii all a)MntulKa aecie 
obiMiiiii, III |iari< ni ill.im, iiiidppa* 
L'anos aiio <ttiifiio ft jrt)uiicio ftibi 
jliortnn duxilio PXjit'lb rt possit, 
siih rontliiiiine inter not facts 
pactionifl tx |Mirl« Hu. I'etn poMi- 
fhnl ('one ilia, t x. ji. 

10 Throe instances occur m tw 
Corps DiploinaUi^e uf Dumunl, 
where a JuVe of Dalroatu, ft i 
p. 53 ) a count of I'rovenrc, (p. 
58 ) and a count of fiirrtlona, 
(ibidj pul thcnselvei under the 
feudal nipenonly and prutfction 
of (iregory VII. TIip molire wti 
iuflictenlly obtiotis. 
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CHAP. Hungiiy, and bitterly reproaches its soipepciga 
Solomon, who had done horn jige to the emperor, in 
>x^CLE8. derogation of St. Peter, his legitimate lord,* It 

POW£R ' ^ 1 ' ^ 

‘ gonvejiient to treat, this apostle as a great 
feudal razei;pn, and the Jegal principles of that 
afe were dexterously applied to rivet more forcibly 
,tbe fetters of superstition.')' 

While temporal sovereigns were opposing so 
inadequate a resistance to a system of usurpation 
contrary to all precedent, and to the common 
principles of .society, it was not to be expected, 
that national churches should persevere in op- 
posing pretensions, for which several ages had 
paved tlic way. Gregory \'1I. coinpletejlL the 
destruction of tlieir liberties. The pripcipllis ^n- 
taineU' m 'the decretals of Isidore, hostile as th^y 
were to ecclesiastical mdependeiice, were set aside 
as insufficient to establish the ab.solute monarchy 
of Rome. By a constitution of Alexander 11., 
during whose jHintificate Hildebrand himself was 
deemed the effectual pope, no bishop in the ca- 
tholic church was permitted to exerci.se his func- 
tions, until he had received the cunhnnatiun of 
the Holy See a prov ision of vast im{)ortance, 
through w'hich, beyond perhaps any other means, 
Rome has sustained, and still sustains, her tem- 
poral influence, as well as her ecclesiastical supre- 
macy. The national churches, long abridged of 
their liberties by gradual encroachments, now 

• St. Mire, I lit. p. G24. 674. Gre^(ory \ II are well diacu^M 
Schmidt, p. 73, by Schmidt, l. iii p 307, 

t The cfaanctt'r and policy of * Si. Marc, p. 460. 
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fouad themselves suBjecttoan undhs^ui-seSr and chap. 
irresistible despotisirj Instead of affordinp pro- 
tectioQ to bishops* against their metropolitans^ nccua. 
under an insiduou-s pretence of which the pop<fs 
the ninth century liad subverted the •authurity uf 

* h. 

the latter, it became the favourite policy of their 
successors to harass all prelates with citatlbns to 
Rome.* Gregory oliligcd the mctro|)olitans to 
attend in person for the jiullnim-t Bishops were 
summoned even from England and the northern 


kingdoms to reoeni* the ctunnutnds of thi; spi- 
ritual monarch. William the roiupieror hn\ing 
made a diflieulty about |)ermitting liis prelates 
to obey these citations, (Jregory, though in ge- 
neral on ggud terifis with that prince, luul^reat- 
iiijf him* with a deference which marks the effect 
of a firm character in re|jressmg the ebullitions of 
overbearing pmle, j com])laini* of this as a per- 
.secution iiiiheard of anion^ pagans.^ The great 
(juarrel between .Archbishop Anselm and Ins t\to 
sovereigns, William Hiifus and Henry 1., was 
originally founded upon a similar refusal to per- 
mit his departuif for Rome. 

This perpetual eontroiil e.xereiscd bv the iMipes Auihontj 

'i 1 1 1 ' . "fp*!"* 

over ecclesia-stieal, and in som<‘ degree over tern- irpm. 
poral affairs, was maintained by means of their 
legates, atonce the ambassadors and the lieutenants 
of the Holy See. Previously to the latter part of 


• Schmidt, Cm |) ho s St Marc, t n \* 7f»B. ( ol- 

i Id t u j) 170 her, p 25J 

I St. Marc.p*628 7HI Schmidt, 

I lit p n2. 
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CHAP, the tenth age, these bad be£n sent not frequently 
«.d upon special occasioijs. The legatine or 
ECCLE8. yicaria^ commission had genemlly been entrusted 
' • ‘<40 sbine eminent metropijitan of the nation within 
which it was to be exercised; as the archbishop 
of Canterbury was perpetual legate in England. 
But tlTtf special commissioners, or legates a latere, 
siLspending the pojie's ordinary vicars, took upon 
themselves an iiiilM)iinded authority over the na- 
tional churches, holding councils, promulgating 
canons, deposing bishops, and issuing interdicts 
at their discretion. They Ined in sjilendour at 
the expcnse'ol the Inshops of the province. Tlii.s 
was the the mon> galling to the hierarchy, because 
siiinily .deacons were often micstet^ with this 
dignity, which sot them abo\e primates. As the 
sovereigns of France and Fmgland acquired more 
courage, they con,siderably alnidgcd this jirero- 
gati\c ol the Holy Sec,, and resisted the entrance 
ot*an\ legates into their dominions without their 
consent ' 

Fioiii the time of (iregorv VII., no pontiti 
, thought of aw ailing the confirmation of the empe- 
ror, as 111 earliei ages, before he was installed in 
the thniiic ol .''t. Peter. On the contrary, it was 
pieteiidi*d that the emperor was liim.sclf to be 
eoiifiriiied by the pope. This had indeed been 
broached by .lohn \ 111. two liiindrcd years bc- 


• IVMun.,. 1 o 1 SB 30 31. Tnnu.is. p ,(i niury, 4 *' 
Sdimidl.l II p -I'll' . I >,i p Hi l)wiour> sui rilBi i:cd«. c. lu 
J'JO fli»t (lu hrtm Piihiu Ixrl 
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foie Gregory.* It wu still a doctrine not calcu* c ii A r. 
lated for general reception; but the popes availed 
themselves of every*opportunity which tlie teniv scclxb. 
porizmg policVi the negligence, or hif(i>try 
vercigns threw into theiahands. lA}thaire coining 
to receive the imperial cniwn at Hume, this cir- 
cumstance wa.s rominemordtod by a picturh''in the 
Lateran jialace, in mIiicIi, and in two Latin mtsc.s 
subscribed, he was represented a.s doing homage 
to the |M)pc.1' When Frederic Barbaro-ssu came 
upon the same occasion, he omitted to ho|}l the 
stirrup of iVdrian IV., who, in his turn, refused to lanwii. 
give him tlie usual kiss of peace; f\or wa.s the 
contest ended but liy the enijieror s acijuiescence, 
who was cuptent t») follow the |)recedcijt^»l Ins 
piudecessors. The same Adrian, e.xpostulatmg 
with Frederic upon some slight cnciance, re- 
minded him of the iiiipenal c(own which he had 
conferred, and declared his,willm!rncss tobestowr, 
it possible, .still greater benefits. But the phraM* 
employed nia|ora bciieficia) simtested the idea of 
a hef, and the general insolence which pervaded 


* V nil sii|ir,» II .t[ij>( tr* in ini- 
til It llir nlw'mt’ 0 } tMTipfiril 
'>UVLrLlt:ilt\ HJS unlV titli (1 l» 
till JiMirtli Ilf tin Uorn.in < in 
the kiiiluinlun {'tier DaniMn, 
,i ( ( |i hriitiil unit r of tin a.,i of 
Ilttdehnind, anH hti frit nil, puU 
lhv'>f nordn into lliv niiMith of 
Jms ( hrisl, a* addri'>s(<l tn !’n|n 
\ icior II I’i^o rlarw tnimit nm- 
TfmlHecclt^w med iui% m.»nd«is 
tndidif et iu|>er cain t( niilii tira* 
num p(»iii,quam pMpni Aan^'uitii* 
efTusione redcini 1*4 ynw j Annt 
ivia, Hiun monahhu^ addidi 


MIIIIIII sulll.lli) Ii Ji ill MK ill" liilnis 

Itoiniiii iii)|mim 1 1( jntis tiln |tin 

piMnl^l 'Mlilltlill t wi |i 7ii 
t Kt \ Ml lMl( fori JIIMIIH 

pniiA urhi^ hoiinr<*t 

Tiisi lioijKi tit |M|i.ip kuimt 

fjiio diiiitf ronniiim 
Miinton, A uimIi, \ I) M'lT. 
llM If wu .i pretext fm tins jrl- 
hil tme. LitliAire had 
tin (xldlf ol .Malilrid in hi f Inim 
the with a nvi'Mion in 

Ilenf} the IVoud, hiA vm in IaH 
*^ihiiiidl, p W 
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Adrian's letter conflnning this iDterpretation^ a 
ferment arose among the German princes, in a 
. ,TOngr«S!8 of whom this tetter was delivered. 
'f*' FIfom whom then,” ont of the legates was rash 
enough to say, “ does thef emperor hold his crown, 
except from ttie pope?” which so irritated a prince 
of ^^^telKbach, that he was with difficulty pre- 
vented from cleaving the priest's head with his 
, sabre.* Adrian IV. was the only Eiigli.shman that 
lever sat in the pajial chair. It might, perhaps, 
pass |br a favour licstowed on his natural sove- 
reign, when he granted to Henry II. the kingdom 
of Ireland ;*yet the language of this donation, 
w herein he asserts all islands to be the exclusive 
propytj’, (if St. Peter, should hot hav|* had a very 
ploa.sing sound to an insular monarch. < 

I shall not wait to comment on the support 
given to llecket Uy Alexander 111., which must 
be fainilar to the English reader, nor on his 
speedy canonization; a reward which the church 
has always held out to its most active friends, 
ami which may be compared to titles of nubilit\ 
gninted by a temporal soiereign.t But the epoch 
when the spirit of papal usurpation was most 
strikingly displayed was the jiontilicate of Inno- 
cent 111, In each of the three leading objects 
which Home has pursued, mdeiicndent so\e- 

* MuraloD, tilii oupra Schmidi, (inuitl to m(<<]dle wiUi tliii wrt of 
* III |> ‘10* .tpiilluoxis nil the (lontificaie of 

f llif (tM ittsiameof a Hthmn Mixamlir 111 , who rtstrted it, 

n ul taiioiiL.itinn that ot M a (hoKt prrnvatitf , to the 

alru h\ Johii \\ I , III llol\ Si’ Art uc ^frifMT IfS 

Howrter. iht tmiropohtain Oates, l i p. 247. and 290 
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reigDty. supremacy over tbe Christian churchiciiAP 
controtti over the priices of the earth, u was thel 
fortune of this pontiff to conquer. He realim^' ixx'i.es. 
as we have seen in another place, thabfond 
of so many of his preilccessors, a dominion over 
Rome and the central |)arts of Italy. During iiis 
pontificate, Constantinople was taken b/fhe lai-* 
tins; and however he might seem to regret a 
diversion of the crusaders, which impeded the 
recoverj' of the Holy Land, he exulU’d in the 
obedience of the new patriarch, and the reunion 
of the Greek church, ^'ever, perhaps, either lie- 
forc or since, was the great eastern Schisiii in so 
fair a way of being healed; even the kings of 
Bulgaria ajid of Artnenia acknowledged ihiu^supa'- 
macy of Innocent, and (lermitted his interference 
with their ecclesia.stical institiition.s. 

The maxims of Gregory. Vll. were now nia- iiui.d*...- 
tured by more than a hundred years, atid the tlllMUM 
right of trampling upon the necks of kings Irad 
been received, at least among churchmen, us an 
inherent attribute of the pajiacy. “ As the sun 
and the nuMin are placed in the hrmament," (such 
IS the language of Innocent,' “ the greater as the 
light of the day, and the lesser of the night, thus 
are there two |)owers in the church ; the pontifical, 
which, as having the charge of souls, is the greater; 
and the royal, which is the less, and to which the 
bodies of men only are entrusted."* Intoxicated 


* \ lUi Innoctnlii Ti'Mit m Mu Hriltrn by 4 ruul# iii|ntnf v Sl 
ralon, Scri|)lorei Kvnim ItJ t Mari.t « p vi} liruuli, l. iv 
ni pan i. p 4HH Tln^ lif* h p V’27 
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CHAP With these conceptions, (if we may apply such a 
word to mcceasful ambition,! he thought no quar> 
R'CLEs. j^el of »princes beyond the^ sphere of his juris- 
’.»^icflon. ‘1 Though I cannot judge of the right to 
a‘fief,'' said innocent to the kings of France and 
England, “ yet it is my province to judge where 
•sin is '■(Committed, and iiiy duty to prevent all 
public scandals." Phili|) Augu.stus, who had at 
that time the worse in his war with Kichard, ac< 
quiesced in tins .sophism; the latter was more 
refractor)', till the jiapal legate began to menace 
him with the rigour of the church.* But the 
king of England, as well as his adversary, con- 
do.soended to obtain temporary ends by an im- 
politj^ submission to Rome. • We have a letter 
from Innocent to the king of Navarro, directing 
him, on |inin of spiritual censures, to re.storo .some 
castles winch he detained from Hichard.t And 
the latter appears to lia\e entei tamed hopes of 
recovering his ran.soni jiaid to the emperor and 
dukeot Aiistiia, through the |>opc'.s interference, j 
By such blind s,aerificcs of the greater to the lc.ss, 
of the future to the present, the sovereigns of 


* II \ i Miulirtn inanu 

«*jus flaln lido finiiiMsit 4(1 maii- 

(UlUtll IpSIUs |t4IL'm ll'l trt’U^4H 

<nm Vnjli.i' imtiirum llith- 
linhii tiuioiii II \ Auk1i4p sc dilfitt- 
Icin OHteiKlili.ii Sill ctini idnn 
Icf^litus Cl rr/ii/ r ii'ori rn m U ikfili' 
riiJii iNfrit/ari, duiliis cuii- 

siliu »rf|uicvil Vu.i iniiiHt'iilii 
Trrlii, t III pun i p ’ki:! 

t iDnoccntii n|wra, ^luloui«, 
l)74)p m 


^ Id p. 1.14 In nomit actually 
wrote some letters fur tins purpobc, 
but without any effect, nor was lie 
probabl) at all solicitous about it 
fi, 139. and 141 Nor had he in- 
terfered to priMiin* Itichard'H re- 
leiic from prison . ihoui^h Klcanor 
urutc him a hitir, in which she 
'* llns lint (fod >uii 

the |Hmpr to );ruw'rii nation^ and 
kin)^'" \vU), Hist de franco, 

t 111 p 
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Europe played continually into the hat^.<>ot their chap 
aubtle enemy. 

Thoue^ I am iu>t|aiu'are that nny pops before kccmu. 
Innocent III. had thus announced hnuself .i* th'a. *1**' 
general arbiter of difleicnceH and qpnseriator’of 
the peace throughout Christendom, Jret the schtine 
had been already Ibrmcd, and the public ifirtul wa>» 
in some degree prepared to admit it, (Jerohus, 
a writer who lived early in the twelfth century, 
published a theory of perpetual paciiication, ii.s 
feasible ccrtainlv as home that ha\e Ik'cii pj.miusi 
m later tunes. CaII disputes among iiriiices were 
to be referred to the pope. If either^iartv refused 
to obey the sentence of Home, he was to be 
excoinmniiicatcd niiid depost'd. K\cr\.^iristi,iii 
smereign was to attack the reliactmy (leliiuiirenf, 
under pain of a siinilar forfeiture V A project ot 
this nature ha<l not only a imjgiiiticeiicc tlatteniig 
to the ambition of the chyrch, but was calculated 
to impose upon bcncMih’iit minds, sickened b\«tlie 
i iipidity and oppression of prim es. .\o coiitroiil 
but that of religion apjH’ared siiHicicnt to restrain 
the abuses of .society, while its .salutarv inllucnc^' 
had alread^ been displaced lioth in the 'I nice of 
(iod, which put the first che< k on the custom of 
private war, and more recently in the protection 
afforded to crusaders against all aggression during 
the contmuaneo of their engagement. But rea- 
sonings from the e.veesses of liberty in far our of 
arbitrary goiernmeiit. or from the calamities of 


• Shill nil ( I' [• 'ifi* 
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national ^rs in favour of universal monarchy, 
involve thie tacit fallacy, thit perfect, or at least 
.superior, wisdom and virtue| vdll be found in the 
jKsttaining, power. The experience of Europe 
Whs not such as to authouze so candid an expeC' 
tation in behalf of the Roman See. 

Thete were certainly some instances, wher.g,the 
tei^ral su^remaej^ of Innocent III., however 
usurped, may appear to have been exerte d benefi- 
cially . He directs one of his legates to compelmfe 
observance of peace between the kings of Castile 
and Portugal, if necessary, by excommunication 
and interdicR* He enjoins the king of Aragon to 
restore his coin which he had lately debased, and 
of wlu^lj^j'rcat complaint had aa isen ip bis king- 
tloih.^ ^ or do I question his sincerity in these, 
or in many other cases of interference with civil 
government. A grept mind, such as Innocent III. 
undoubtedly possessed,^ though prone to sacrifice 
evwy other object to ambition, can never be indif- 
ferent to the beauty of social order, and the hap- 
piness of mankind. But, if we may judge by the 
correspondence of this remarkable person, his fore- 
most gratification was the disjilay of unbounded 
power. His letters, especially to ecclesiastics, 
are full of unprovoked rudene.ss. A.s impetuous as 
(iregory VIl., he is unwilling toow'e any tiling to 
favour; he seems to anticipate denial, heats him- 
self into anger as he proceeds, and where he com- 
mences with solicitation, seldom concludes without 


* InntKcnl. (>|M m. p t4t> 


t p. J7a 
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a menace/ An extensive leaminpr in ocofesiastical c ii ap. 
law, a close observatibn of whatever wis passing 
in the world, an unwesuried diligence, sustaNted his >rn.^s. 
fearless ambition.f With such a temper, and witfi, 
such advantages, he was/ormidablc beyond all his 
predecessors, and perhaps beyond 211 his succcs 
sors. On every side, the thunder of Rontc'broki 
over the heads of princes. A certain Swero is ex 
communicated for usurping the crown of Norway 
A legate, in passing through Hungary, is detainei 
by the king: Innocent writes in tolerably^ null 
terms to this potentate, but fails not to intinuiti 
that he might be com|)elled to jirevent liis Kon'' 
.succession to the throne. Tlie king of Leon hat 
married hi^cousinfa pnnccss of Castile. Ijp itxTii 
sidijects the kingdom to an interdict. AVIiefrUK 
clergy of Leon petition him to remove it, bccaiist 
when they cea.scd to perforin.their functions, tin 
laity jiaid no tithes, an^ listened to heretiea 
teachers when orthodox mouths were mute, *111 


• Innocent Opera, p .11 7 i 7t) 

£tr &(' 

f lln* ftillimiiiR insi.iiid- nia) 
illunlnite ll»f fhar.iclcr oftli.% 
and his spirit of the 

wlicilc «orld, murh an those of 
a more public nniure. Il» writes 
to the chapter of Pisa, that one 
Kubeus, a cUiwmi of ihnt place, luil 
compUmetl (o him, Uiat hauii)? 
iDortgagcil a house and ((arden for 
two hundred and 6i1y two pouiwis, 
on couditiori that he might redi'em 
It liefore a hi**d daj,wrthin wIikH 
time he had 1 h t n una^uid ahl) pn 
sciiltsi from r.iiMiig llir iiionr) , tin 
rredilfH luil now ri'fuM'd to .ucept 


It, and diri’rt<i them tn inrjwin 
inlo dll' fads, .iiid il liny prott 
truly slalisl, to < I lli«' t n ililol 
h> spiritual (insures to resion tin 
preiiin'Cs, rKkoMiiik,' tin ir nut dii* 
niiK the time of his niortf^iiTi :m 
part of the dtbl, and to receive the 
remaindei Id t ii p 17 1 1 

must be adiuitled, di.it InnrHent 
in discourageil in general tlmse 
vnatiou* and dilatory aptimisfritrii 
iiifenur eoclesiasUuii tribunals tu 
lh( court of Unine, which hid 
gamed ground lidbre his lime, and 
1'WKs.iafly in the ponlili4,al( o( 
Alexander 111 



m 


STATE OF EUROPE' 


CHAP, oonaented that divine service 'with closed doors, 
but not the rites of burial, tnight be performed. ‘ 
BCCLFA. Theldog at length gave wjiy, and sent back his 
,^JBut a more iliustAous victory of the same 
Ijhtd was obtained over» Philip Augustu s, who, 
having repudiated Isemburga of D-mark, haH 
contntBted anoCher marriage. The conduct of the 
king,'tha^jgh not without the usual excuse of those 
times,,i^eamess of bkaxl, was justly condemned ; 
and innocent did not .hesitate to visit his sins upon 
the people by a general interdict. This, after a 
short demur from some bishops, was enforced 
throughout France; the dead lay unburied, and 
the liMng were cut off from the offices of religion, 
till thus subdued, took«^back his divorced 
wife. The submission of such a pnnce, not feebly 
sujierstitioiis, like his predeces.sor Robert, nor 
vexed with seditioiv*, like the emperor Henry IV., 
but brave, firm, and .victorious, is perhaps the 
proudest t rophy in the scutcheon of Rome. (Jom- 
purcd with this, the subsecpiciit triumph of Inno- 
cent over our jiusillaniinous .lohn .seems cheaply 
gained, though thesurrender of a powerful kingdom 
into the va.ssalage of the pope may strike us as a 
proof of stupendous baseness on one side, and 
audacity on the other.')' \ et, under this very pon- 


• Innocent Op«ra,t. ii p. 411. 
VUi Innurtni ill. 
t The stipulaiH annual payment 
1000 mtrk! wai sekloin made 
hy the of Knf^itnd ; but one 
n almost iabamevl that it should 
erer hate been m). Henry fit. 
[ahI it occtaiouU), when he had 


any object to attain, and eren Ed- 
ward I. for some yean the latest 
paymenl on record » in the seren- 
teratfa of his reitfn- After ■ long 
discontinuance, it was demanded 
IQ the fortieth of Edw«id 111., 
(1366) but iliQ parliament unui- 
monsly declared that John had no 
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tiicate^ it was iiotTinDarallelled^eter jr., n f chap. 

AiMOg. received at Rome the belt of iLii^hthood 
and the royal cn>M(ii|from the hands of lanocent ecciBs. 
III.; he took an oath olperpetual fealty aod^fti^, rowsa. 
dience to him and his syccessora; hQ-8unrende(|d 
his kingdom, and accef^d it again*to be Imid bv 
an annual tribute, in return for the |HjD(eelion ot 
the Apostolic See.* This strange cqnihdon of 
k^gdoms into spiritual fiefs was inUmMito the 
pme of secunty irora ySSSRious neighbours, and 
may be deemed analogous to the change of alodial 
into feudal, or, more strictly, *to that of lay into 
ecclesiastical tenure, which was fn^uent during 
the turbulence of the darker ages. 

I have jpentioned already, that ainong^c new 
pvetensions advanced by the Roman w(“, wasThat 
of confinning the election of an emperor. It had 
however been asserted rather, incidentally, than in 
a peremptory manner. Byt the doubtful elections 
of Philip and Otho after the death of Henry •VI. 
gave Innocent 111. an opportunity of maintaining 
more positively this pretended right. 1 n a decretal 
epistle addressed to the duke of Zahringen, thp 
object of which is to direct him to transfer his 
allegiance from Philip to the other competitor, In- 
nocent, after .stating the mode in which a regular 
election ought to be made, declares the po{)c's 

to lubjoct the kingdom to a f. 91 . Thii wu not fonRottiirti to* 

•upenor wiiboul iheir rooM^nt ; wanlt tb« litter p«ft of Uif umo 
which put in end for ever to Uic veotury, when rrtcr Ilf. «is ca- 
ipptiOiUoni. Tr) one's (,ou»tiiu- m the Siciiiao wir, lod 

tioiu, vol. 111. serfad ti i prcteiKT for the pope's 

* Zunli, Amies dc Angon, t i seiil««ct of dcpnrHioii. 
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CRAP, immediau authority exai&tifltE, coofinn, taroitit, 
crown aMt'RoBsecrate the elMt^ emperor, provided 
ECCLE8. he shlA^ wioMiif; or to reject him, if rendered 
'.unfit great crimes, such as sacrilege, heresy, 
phrjury, dr pdMmtion of the church ; in default 
of’ election, to feUi^ly^the vacancy; or, in the 
■'event 'of equal raffrageil to bestow the empire 
upon any person ‘at'hii discretion • The princes 
of Germany were no4 much influenced by this 
hardy assumption, U^ich manifests the temper of 
Innocent III. and ^ his court, rather than their 
power. But Otho IV. at his coronation by the 
pope sig'ned'^ capitulation, which cut oflF several 
privileges enjoyed by the emperors, even since the 


^ lu- 
I ihurily in 
the tfiir* 
taaoih cfin- 
tu7. 


®®**co^g{,of Calixtus, in respect of episcopal elec- 
tions and investitures.f > 

I The noon-day of papal dominion extends from 
the pontificate of Innocent III. inclusively to that 
nf Boniface VIII.; or, in other words, through the 
[thirteenth century. Rome inspired during this 
age all the terror of her ancient name. She was 


once more the mistress of the world, and kings 
Tvere her vassals. I have already anticipated the 
two most conspicuous instances when her temporal 
ambition displayed itself, both of which are inse- 


• Decicul I. 1 . tit. «. c. 34. 
ognuDonljr ciicd t'eimlrilem. Tu 

nionc or ijrDoiJiii of Uim fputle 
■wru die pope'i nght electom 
mpfintoren eumiDare, appro- 
bare, el iDingere, consecrare ei 
coronare, at «»l dignuf ; vei nj|. 
ctn II fit indiguus, ut quit lacri- 
rmnnuAirattu, lynmauR. 


fatuiu el haereticui, paganui, per- 
jurua, ?el eccleme peneoutor. El 
electonbusDolentibui eligcri!, Ptipa 
siipplet. El data pantate Tocam 
fligaDtium, oec acoedeote majore 
coDCordii, Papa polest gralificari 
cm wait Tbe ejnstle lUelf n, if 
pomble, more tt^Qg)y eiptcsied. 
t Schmidl, t iv. p. MU 174. 
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fipom hi^ry of Italy!* *la the chap. 

first oi these, her long ciwKatioQ ^th|lMt 
of Swahia, she ^n^ly triun^4(d. his bocum. 

deposition hy the counoil of Lyops, tlje ^ffiuis ojf 
Fredeiic 11. went rapid|y intodeeay’.^ With every*' 
allowance for the enmitjAi^^ lAofi^s, aodidte* 
jealousies of Germany, tjtiinust be ccmfessed, that, 
the proscription of InnocMit IV. and Alexander IV. 
was the main cause of the ruin of his family. 

There is, however, no other instanoe, to tlie best 
of my jndgemeut, where tha^pietended right of 
deposing kings has been saccessfully exercised. 

Martin IV. absolved the subjects^of Peter of 
Aragon from their allegiance, and transferred his 
crown to^a prince of France; but the W id not 
wase to obey their lawful sovereign. Tnwiy the 
second instance which the thirteenth century pre- 
sents of interference on the ^t of the popes in a 
great temporal quarrel. As feudal lords of Naples 
and Sicily, they had indeed some pretcxt.for 
engaging in the hostilities between tiic houses of 
Anjou and Aragon, as well as for tlieir contest 
with Frederic II. But the pontitTs of that age,| 
improving upon the system of Innocent III., andi 
sanguine with past success, aspired to render every 
European kingdom formally dependent upon the 
see of Rome. Thus Boniface VIII., at the insti-' 
gation of some emissaries from Scotland, claimed 
that monarchy as paramount lord, and interposed, 


* See above, ciia|ilcr tii. 
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CUAP. tbougli vsfoly, tiie sac^ paaoply of ecclesastic^ 
vZ/v ^ ^oe it iirom the anns of Edwazd I. 
jECCLia. ThiiigeDeral supremacy affected by the Roman 
j ^hmchoyef mankind in the twelfth and thirteenth 
' centuries, derived material support from the pro* 
'mulgation of the canon law. The foundation of 
^his jurisprudence is laid in the decrees of councils, 
and in the rescripts or decretal epistles of popes 
to questions propounded upon emergent doubts 
relative to matters of discipline and ecclesiastical 
(Economy. As the jurisdiction of the spiritual 
tribunals increased, and extended to a variety of 
persons and eauses, it became almost necessary to 
establish aji uniform system for the regulation of 
their decisions. After several irinor compilations 
had'Sb'peared. firatianj an Italian monk, published, 
alxiut the year 1140, his JPeijctum, or general 
collection of canons,^ papal epistles, and sentences 
of fathers, arranged and digested into titles and 
chapters, in imitation of the Pandects, which very 
little before had begun to be studied again with 
great diligence. This work of Gratian, though it 
seems rather an extraordinary performance for the 
age when it appeared, has been censured for noto- 
rious incorrectness as well as inconsistency, and 
especially for the authority given in it to the false 
decretals of Isidore, and consequently to the papal 
supremacy. It fell, however, short of what was 
required in the progress of that usurpation. Gre- 


* Dslrymple • AqqiIi q( ScoUtod^ toL I p, 307. 
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gory IX. coined bqidco nf DawAjii to be chap. 
publuE^ by Raimond de I^onidartim 1234. 

Tbeoe consist alnu^ entirdy of rescripto^issued wn w. 
by the later popes, et^iecialiy AleoMM^ lll.«*In * 

DOcent 111., Honorius 111., and Gregory bimself. 

They form the most essential parDof the canon 
law, the Decretum of Gratian being com{)aretively 
obsolete. In these books we find a regular and 
copious system of jurisprudence, derived in a great 
measure from the civil law, but with considerable 
deviation, and possibly improvement. Boniface 
VIR added a sixth part, thence eallwl the*^xt. 

Itself dmded into ti\e books, in thtPnalure’oTa 
supplement to the other five, of which it follows 


the arran^jcnicnl, 4ind composed of decisions pru- 
niiilgated since the jKintificate of GitgorjTiX. 
New constitutions were subjoined by Clement V. 
and John XXIl., under the name of Clcn icntmes 
and ^xtm\agantcs Joannisj and a few more of 
later jMintifl's are includcit in the Wly of cuyun 
law, arraii<>ed as a second supplement after the 
maniuT of the Sext, and called Extravagmitcs 

eWtuuaw- 

The stud\ of tins code became of course obliga- 
tory upon ecclesiastical judges. It produced a 
new class of legal practitioners, or canonists; of 
whom a great number added, like their brethren 
the civilians, their illustrations and commentaries, 
for which the (dwcurity and discordance of many 
passages, more especially in the Decretum, gave 
ample scope. From the general analogy of the 
canon law to that of Justinian, the two systems 
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QHAP. became baramaikable muiner, collateral aftd 
mutually lateitwined, tiie ^bunals governed by 
EOCLBB. either^ them borrowmfyth^ir roles of decision 
fran the o|dier in cases their pecnliar juris- 
ptndence is^silentorof Rubious interpretation.* 
But the canon law was almost entirely founded 
upon tlie legislative authority of the pope; the 
decretals are in fact but a new arrangement of the 
bold epistles of the most usurping pontiffs, and 
especially of Innocent III., with titles or rubrics, 
comprehending the substance of each in the com* 
piler's language. The superiority of ecclesiastical 
to temporal 'power, or at least the absolute inde- 
pendence of the former, may be considered as a 
iaort of key-note which rcgulaten every passage in 
Ithe' i^anun law.f It is expressly declared, that 
subjects owe no allegiance to an excommunicated 
lord, if after admonition he is not reconciled to the 


church. J And the rubric prefixed to the decla- 
rat'on of Frederic II.'s deposition in the council 
of Lyons asserts that the pope may dethrone the 
for lawful causes.^ These rubrics to the 

I I 

i)uck,I>eUiu Juris Civilly 1. I Domino excommunicato ma- 
I c. R. nenle, hulxliti fideliutcm noo de- 

t Coniiiiuiionei pniicipum cc* bent , et ii longo tempore m eA 

cletiuUfH conatituiioQibiii non [x^ntilermt, et monitus non pnreat 

(mniminent, sed obecquuiitur De- ecclesic, ab eiui debito ibtokun- 

crftum, di^Uucl. 10. SUIutum tur. DwreUl. 1. ?. lit. 37. c. 13. 

generate Uiconiro ad eccteiiM vel 1 muat acknowledge, that the de- 
ad rcclf5iaAUciu penonas, vel creul cpiftle of llooonua III. 

rorum bona in earum prvjudicium scarcely wimnti this general pro- 

non cxteuditur Decretal 1 i tit. position of tlw rubne, though it 

3 c 10 Muniunque A priocipi- seetot to lead to it 
bun in ordiDibu^ \el in n'clesias- $ IVpa im^toiem deponere 
iKis rrbua decreta luveniuntur, potest ex eauMS tegttimis. 1 ii tit 

nuHnai auctonut» cnc moostran- 13 c,l 

tur. Dscretum. ilnuiict. 96 
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dMietal* are not fai|«(M..o£4inct aalmity ai cnutf. 
part of tho lav; bat they ex|KMe its ie|ee. eoae Jmiv 
tobe&irlycited iaets^jrfit* By meane^ Itor roasa 
new jum|MvdeiK$(^il«no.aoqaiffid metfarylBoaft-* 
try a powerful body of ^advocates,' who, Aotigh 
laaay of them were laymen, would, widi the 
uMial bigotry of lawyers, defend every pretenaion 
or abuse, to which their received standard of «u* 
tbority gave sanction.f 

Next to the canon law, I should reckon the Mndictu 
institution of tlie mendicant ordera. among those 
circumstances which principally contributed to the 
ag grandizemCTt of Rome. 'By'TheT^quisISbr, 
and in s^e respects the enjoyment, or at least 
ostentation of imiqense riches, the ancient mo> 
na^ic orders had forfeited much of life ptlVtic 
csteem.j; Austere principles as to the obligation 
of evangelical poverty were inculcated by the 
numerous sectunes of that age and eagerly re- 


* If 1 understand n bull of (*re> 
Kury XIII , prefixtnl lu his recrn- 
Mon of the canon Ian, he confimu 
the rubncf or gloaun along with 
t))e text; but I cannot s|ieak with 
ai to fall meaniug 
t For the cinoo !•«, I have 
roHMllad, betides the Coriiui Junt 
( aiKMiia, Tiraboscfai, Stona della 
J.itteratura, t. iv. and v ; i;an- 
none, 1. Ilf. c. I. its. c. 3 ; i. 
axil, c 8. FteuiVf lutituttoas au 
l>roit liccl^iasMiiie, t i. p. 10. 
and 6"* Discoon nr FHiiiorre 
Kctiei. Duck, Da Un iuna Ci- 
▼liia, 1. 1 . c. 8. I fehflri d t , f. if. p. 
39. F. Paul, Tmtiw of Bwr- 
iices, c. 31. I fcar that ny few 


citationi 
not made 
mode of 
word, bo 
rjther more ron ten lent; and there 
arc not many readen in Knaiand 
who will detect this impropnety. 

! It would be easy to bnof evt- 
tlence from the wntiogi of evtry 
succesiiTe century to the geiient 
nnousnesa of the regular clem, 
whose memory it h foiiietiiii#i the 
feshton to treat with retneei. Sec 
paruoultrly .M union, iJiacert. 0J«. 
and fleory, 8^ Diaeoun. The 
latter obeerfei that their fiaal 
woaldi «ai the ciusp of tiui it- 
laxatioa m dianplme. 
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ceived b|^ the people, ajpeady auch alieDated tea 
an estafa|>iahed kierarchy. No meam appeareiae 
efficacious to counteract this effect, as instita^ 
tion'of iplig^iiB societies,' strictly debiuTed tea 
the insidious temptations of wealth. Upon thb 
principle were founded the ordeas of Mendi- 
cant Fri ars, incapable, by the riks of their loi^ 
dation, of possessing estates, and maintmned oidy 
by jJms and pious remunfiiati(m& Of'ttese^ 
two most celebraed were formed by St I^Dinic 
and St. Franck^^ Assi^ and established oy wie 
autlmrity of Honorius 111. in 1216 and 1223. 
Ikese great reformers, who have produced so 
extraordinary an effect upon mankind, were of 
very different characters; the^one, active and fe- 
rdcl6us,‘had taken a prominent part in the cru^ule 
against the unfortunate Albigeois, and was among 
the first who bore the terrible name of inquisitor; 
while the other, a harmless enthusiast, pious and 
sincere, but hardly of sane mind, was much rather 
acQMSory to the intellectual than to the moral de- 
a of his species. Various other mendi- 
l.were instituted in the thirteenth cen- 
tufy;"l»ut most of them were soon suppressed, and 
besides the two principal, none remain but the 
Aiij^ustin and the Carmelites.* 

These new preachers were received with as- 
tonishing approbation by the laity, whose religious 
zeal usuallydepends a good deal upon their opinion 



Hoihfiiiii E cd wM iti o l CtcncT, UmShic <la IX'mitmtf 
lluiory. Fleury, S'" DiBcmin. dc huis, 1. 1. p. 318 . 
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of aacerity and diwitwerttAaeia a tfwuJpaitara. chap. 
And 4be piogrew vX the Jdominican ud jPrancH* 


c«n Aims in the diirtefnth century bens ^ re^ boclm, 
nukable nntlogy to'tiiatiof ow Engiii^ Metho- 
diHfe. Not demting: from the ^th of the duirch,* 
but profetting ratiier to teadi it in greater purity, 
and to obaerve her ordinancea with greatearegu* 
laiity, while they imputed supineness and corrup- 
tion to the secular clergy, they drew round their 
sermons a multitude of such listeners as in all ages 
are attracted by similar means. They practised 
all the stratagems of itinerancy, preaching in pub- 
lic streets, and administering the communion on 
a portable altar. Thirty years after their institu- 
tion, an historian .complains that the parish 
chujches were deserted, that none confe£^*^- 
cept to these friars, in short, that the regular 
discipline was subverted.* This uncontrouled 
privilege of performing sacerdotal functions, which 
their modern antitypes assuihe for themselves, wag 
conceded to the mendicant orders by the favour 
of Rome. Aware of the powerful suppo||||[||B 
might receive in turn, the pontiffs of thPjjjP^' 
teenth century accumulated benefits upon the 
disciples of Francis and Dominic. They were 
exempted from episcopal authority; they were 
permitted to preach or hear confessions witiiout 
leave of the ordinary,! to accept of legacies, and 


* Matt. Pvu, p. 607. 
t Another ituon for picilemag 
the lhari it giren by Aichbifbop 
IVekbam; qupniain cant epiioa- 


paJet TeterfaUepiKOpuabbomtBep 
?d a jure, oommuoiler a Dfum 
hmenlibm epuoopti ipui fralnbiit 
comnittiiirtiir, et ooa pretfaytcrii^ 

r 2 
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CHAP, j to inter their church^” Such privilege conU 
not be mnted without resistance from the other 
rxcLEs.^ clcrgjr; the bishops remmis^ted, the^^iversity 
POWER.' , maintained a strtnuous oppwition; but 

Iheir reluctance served only to protract the hnal 
decision. Boniface VIII. appears to have per- 
emptorily established the privileges and immu- 
nities of the mendicant orders in 1295.* 

It was naturally to be expected, that the objects 
of such extensive favours would repay their bene- 
factors by a more than usual obsequiousness and 
alacrity in their service. Accordingly, the Domi- 
nicans and Franciscans vied with each other in 
magnifying the papal supremacy. Many of these 
monks became eminent in canon law and scho- 
hisflt theology. The great lawgiver of . the 
scluxils, Thomas Aquinas, whose opinions the 
Dominicans especially treat as almost, infallible, 
went into the exaggerated principles of his age in 
favour of the see of Rome.j" And as the professors 
of Uiose sciences took nearly all the learning and 
logic of the times to their own share, it was hardly 
possible to repel their arguments by any direct 


yiioriirn umpliftias nan ntfficit ahix 
dtrtgcndig. Wilkms, Concilia, l 
iJ.p. 169- 

^ Crcvicr, Hist Je I’CniTersu^ 
de t 1 et t. ii. passim. 

Flniiy, uli supra. Hist du Droit 
Ecciniastique Francois, t. i. p. 
304. 396. 44G Collier’s Eccleni- 
aatical Hitton, \ol i. p.437. 448, 
4A3. Wood's Anliquiiics of Ox- 
ford, vol. i. p. 376. 480 (Outtb*! 
rdition.) 

t It was maiiilainrd hy ilir ene- 


mies of the mendicants, especially 
William St Amour, that the po(>e 
could not give them a privilege to 
preach or perform the other duties 
of the parish priests. Thomas 
Aquinas answered, that a bishop 
might perform any spinlual fonc- 
Uons within his diocese, or commit 
the charge to another instead, and 
that the pope, being to the whole 
church what a bishop is to Ins 
diocese, might do the same eveiy 
srhCie. Cmrier, 1. 1 . p. 474. 
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reasbniiig. Bot this paimlity of die nei^ monastic cuai*. 
orders to die popes must chiefly be OH^rstood to 
apply teethe thirt^ath century, cireumdtaaefs cccixs. 
occurring in the next,* which gave in sqime degree* ^*^'*“*‘ 
a different complexion ^to their di^sitions ih 
respect of the Holy See. 

We should not overlook, among the caiRdb that 
contributed to the dominion of the popes, their 
prerogative of dispensing with ecclesiastical ordi- 
nances. The most remarkable exercise of this was 
as to the canonical impediments of matrimony. 

Such strictness as is prescribed by the Christian 
religion with respect to divorce was ffery unpala- 
table to the barbarous nations. They in fact paid 
it little regard; under the Merovingian dynasty, 
even private men put away their wives at'plea- 
sure.* In many capitularies of Charlemagne, we 
find evidence of the prevailinp' licence of repudin- 
tion and even jiolygamy.t The pnnciples which 
the church inculcated were in appearance the very 
reverse of this laxity; "yet they led indirectly to 
the .same effect. Marriages were forbidden, not 
merely within the limits which nature, or those, 


* Marculfi rormulv, 1. it. c 30 
t Although a man not 

marry again, when his wife had 
taken the veil, be was permitted 
to do so, if she was infected with 
the lepro«y Compare Capituian^ 
I’lppiiii, A. D. 752 and 755. If 
a wonun conspired to murder her 
hosbaiid be might re-many. Id 
A. D. 753. A large proportion of 
Pe)Mn a laws relate to locMtiious 
conamuons and divoreia One of 


( harlemagne sem to imply, that 
polygamy was nm unknown even 
among pnesU. Si sacerdotes plu- 
res uvores habuerinf, sacerdotio 
priventur; quia swcularibus dele- 
nores sunt. Cepitul. A. D. 7dn. 
I'his leemi to imply that their 
mamage with one was allowable, 
which nevertheleis u contradicted 
by other pasnget ip Uie Capitu- 
laries. 
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CHAP, invetefart associations we caHniitlipe'/ haw 

renderedj^red, but as fer as the seventh degwe 
BccLB. pf collateral consangubity, computed fifqjjp a cotft> 
rowEU.^ moh ancestor.* Not only was affinity,'^ relatiCai'* 
ship by mairiage, put upon the same Ibotbg as 
that by blood; but a fantastical connexion,' called 
spirithal affinity, was invented in order to pro- 
hibit marriage between a sponsor and godchild. 

union, however innocently contracted, between 
parties thus circumstanced might at any time be 
dissolved, and their subsequent cohabitation for- 
bidden ; though their children, I believe, in caseas 
where therfe had been no knowledge of the im- 
pediment, were not illegitimate. One readily 
apprehends the facilities of abuse to wbich all this 
led; and history is full of dissolutions of marriage, 
obtained by fickle passion or cold-hearted am- 
bition, to which tl\e church has not scrupled to 
pander on some suggestion of relationship. It is 
so difficult to conceive, I do not say any reasoning, 
but any honest superstition, which could have 
produced those monstrous regulations, that I was 
. at first inclined to suppose them designed to give, 
by a side wind, that facility of divorce which a 


* See the canonical computaUon uai his maiuna, tnala this wiUi 
Qipliined m St Marc, t. iii. p horror, and calls it an here^. 
376. Also m BlackaUioe’a I^w fleury, t. uii. p. 169. St. Man, 
Tm% TreatiM on Conianguuity. ubi wpn. Thu opmioniraamp- 
1b the eleventh century, an opinion potted by a Nferenoe totbelo- 

bcfan to gain ground IQ Italy, (bat mtolei of Justinian; a proof, 

tbirdootuina might marry, bong among aeveril othen, how much 

u the aeveath degraa accordiDg earlier that boob was known than 

to the civil law. Peter Danuan, a is vulgarly supposed, 

piwioiiate absUor of Iltidebrand 
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ficefttwiM pe^demadked* but tfaechi^ooiild 
•ot avowedly grat. This lefineineutwsuld how- 
ever be ^upporte^ by iaets. The proaib^boa is 
very aacii&t, and whs^really derived fronwlhe* 
ascetic temper which introduced fio,owiy cthdr 
absurdities.* It was not until the twelfth century 
that either this, or any other estaUishedTdles of 
discipline were supposed liable to arbitrary dis- 
pensation; at least the stricter churchmen had 
always denied that the pope could infringe canons, 
nor W he asserted any right to do so.t But 
Innocent HI. laid down as a maxim, that out of 
the plenitude of his power, he might lawfully 
dispense with the law; and accordingly granted, 
among ot^r instances of this prerogative, dis- 
pensations from impediments of marril^ to the 
emperor Otho 1V.| Similar indulgences were 
given by his successors, tliough tliey did not 
become usual for some ages. The fourth Lateran 
Council in 1215 removed a great part of the 
restraint, by permitting marriages beyond the 
fourth degree, or what we call third cousins;^ and 
di^ensations have been made more easy, when it 


* Gregory I pronounces matri- 
mony to be unlawful as fv as the 
seventh degree; and even, if 1 un- 
derstand his meaning, as long as 
any relationship could be tia^ ; 
wIM seems to have been the 
mann of stmt thralomns, though 
notabsotutalyeiilbroea. DoCaiijR, 
T. Geoeratio. Fleury, Hist fic- 
cldi.t. 11. p. 311. 

t Bo Buret, 1. III. cc. 7. 8. 14. 
Schmidt, t IV. p. 335. Dupensn- 
tuHkf were ofiguuUy gruted only 


as to canonical penances, but not 
prospectively to authonxe a breach 
of disciplmc. Oratian asserts that 
the po^ is not bound by the ca- 
nons; in which, Fletiry observes, 
he goes bevond the False Decre- 
tals. $epti^Discoors,p.f91. 

I Seeniiddm plenitudioem po- ^ 
teslatif dejurspossunnssnpnjus ' 
dtspensaie. Sotaidt, t iv. p. 335. 

$ Flsunr, iMUtuboos u Droit 
EocMmliqWp t.i. p.296. 
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CHAP, was 4lisc(|rered that they might be ooovertad.iBlo 
a asiEPce profit. They served a more importai4 
1"*?®*® by rendering it nece«|^ for ti^pmiuW 
of 'Europey who seldom bould marry intone' aor 
dfaer' s houses without tninsgressing the canonical 
limits, to keep on good terms with the court of 
Rome*, Vhich, in several instances that have been 
mentioned, fulminated its censures against sove- 
reigns who lived without parmission in what was 
considered an incestuous union. 


dispensing^wer of the popes ga&i6Sflrted 
in scveral cases of a temporal natiireTpwticulariy 
in the legitAnation of children^ for purposes even 
of succession. This Innocent III. claimed as an 


indirept consequence of his right to ijfmove the 
canonical impediment which bastardy offered -to 
ordination; since it would be monstrous, he says, 
that one who is legitimate for spiritual functions 
should continue otherwise in any civil matter.* 
Bat the most important and mischievous species of 
dispensations was from the observance of pro- 
missory oaths. Two principles are laid down in 
.the decretals; that an oath disadvantageous to the 
church is not binding; and that one extorted by 
force wa.s of slight obligation, and might be 
annulled by ecclesiastical authority .f As the first 


• Dccreul. I if. Ut, 17. c. 13. 
i JurtmeiRum coatn utiliuteiu 
wiBi HW rticiiB pnscutum dod ten«i. 
DMreiil. 1. II. uu 34. c. 27. etStxt 
I. i. Mtlt. 1. 1. Ajumutnioptr 
Dftun utorto ccclana loltt tb, 
solfere, el ejui ueMgmHorei ut 


peccuntei mortalitur qoq pumn- 
tur. EiodeQ|ilK«ltit.c.l 5 . The 
whole of ihu tide 10 the deovuh 

upon oeihe hafe gifeii the 

fint openioff to the lea cestiitfrY 
of»iicceediii«uiiiei. ^ 
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of BioximB gave w most unlioiiteo: pnvilege chap. 
to the popes of breaking all fidth<rf'trea^e8 which 
nwart^^eir intfrest or passioD, a piivileg^ y ffn-w, 
which thil|^ continually ^xacised,* so the second , 
was equally convenient^ to princes, lyeary of ob< 
serving engagements towards theif subjects or 
their neighbours. They reclaimed with* k bad 
grace against the absolution of tbeir people from 
allegiance by an authority to which they did nut 
scruple to repair in order to bokter up their own 
perjuries. Thas Edward I. the strenuous as^rter 
of his temporal rights, and one of the drat who 
opposed a barrier to the encroachnfents of the 
clergy, sought at the hands of Clement V. a dis* 


Take OTIC instance out of many. 
— i'lociniDO, tlie famous condot- 
tiere of the Afteenili century, had 
promised not to attack 1 ranni 
vorza, at tliat time ciif^aged against 
the pope Eugenius IV. (tlie same 
ezcdlent person who had aoDulled 
the compurtata with the Hussites, 
repealing thoae who had sworn to 
them, and who aAerwards made the 
king of Hungary break hi^ treaty 
with Amurath 11.) abaolvef him 
{hmi this promise, on the eipress 
ground that a treiUy duadfanta- 
eeoui 10 the church ought not to be 
kept SinDODdijt. ii.p.lM. The 
cbm* m that age, was synony- 
mous with the papal lemtones in 
Italy. 

It was 10 conformity to this 
Bweeptog pritKJple of eeelesiasd- 


csl utility that Ufhan VI. made 
the fblhmiDg lolenra and general 
dfdaratien agafoii Iceepmg Ihith 
widi berctics. Attendeatei quod 
hujusmodi coBfoMleTationes, colli- 
gatwiiei, et ligp mo coafentioncs 


fact* cum hujusmodi hsreticis seu 
Bchismaljcis poitquam tales edecti 
erant, <uDt temeranr, illicitsr, ct 

a reTiullr,fptBi forte ante ipao- 
p^um 111 schisma,scu bwresin 
untc, seu factw foi^nt,) rtiam u 
foreni jununeuto vel fide dat^ft^ 
mats, aut confirmatione aposto- 
licfi vel quficunque firmitaie alih 
roboraur, postquam tales, ut pri:* 
niittitur, sunt eflhcti. Rymer, t. 
VII. p. 362. 

It was of little consequence thaf 
all dinnci and sound inlerpreteri 
of caaoD law nuunttm that the 
pope cannot dispeuie with die 
diTBse or moral Uw, « Dt Mwea 
tells us, 1. iii. c. 15. though be 
admits that othen of lew sound 
judgement assert the contrary ; u 


was common enough, I believe, 
among dm Jenhi at the begfaning 
of the seveniecMb centuro. His 
power of hrterpfMing the bnv was 
of Itself a pnrUege of dispensing 
withH. 
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CHAP. peBflafiaoIfnm Imoath W observe life gnat ets- 
tute agnost arbitrary taxation. 

xccLBfL ^ In i|jil tbe earlier stages of papal do^ioB, tber 
‘sttpseme bpad of the cbnrbh^ad been lij^ardiaa 
asd protecto/ \ and this beneficent cbaiwter ap- 
peai^ to re<!eive its consummatioa in the resudft 
■ of that* arduous struggle which restored thesHii< 
eknt practice of free election to ecdenastioal 
dignities. Not long however after this trtumpk 
had been obtained, the popes began by little and 
little to interfere with the regular constitution. 
Their first step was conformable indeed to the 
prevailing system of spiritual independency. 
the concordat of Calixtus, it appears that tbe^ide- 
(usion of contested' elections was reserved to the 
empdfor. assisted by the metropolitan and suffn- 
gans. In a fewcases during the twelfth century, 
this imperial prerogative was exercised, though 
not altogether undisputed.* But it was consonant 
todhe prejudices of that age to deem die supreme 
pondir a more natural judge, as in other cases of 
appeal. The point was early settled in England, 
where a doubtful election to the archbishopric of 
York, under Stephen, was referred to Rome, and 
there kept five years in litigation.t Otho IV. sur- 
rendered this among other rights of the empire to ' 


•8iAaMt,i.Ui.|).3W.i tiv. 

Si^ to b« in 

Iki pnMM of Um m|MNr, or hw 
aOom; m dw cbopiais cooUmd 
lo ozdndi dwa by digiMi, tbou^ 


MtpoilHpt iiU tbo dHrtocnih on- 
tBi;. Conpon Schmidt, t iu. p. 
SM.: Lir. p.l4S. 

t Hauy’f Uitt.of£«ricad,vol. 
T. p.m LytUtUa'i Ucwyll. 

««),Lp.ase. ^ 
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blMeeotIIt.l7hMcajdtiilatMB;* frcin lliat cbap. 
pontificate the papd juriidictkn over ti^cotttio* 

*i«rBie8 jMpmh'th^u^y lecogniaed. %it the 
real aia w Innocent^ ahd perhaps of pome af’hm 
piedecesaon, me to dispose bislilpprics, under 
pretext o( deteminmg contests, lA a matter of* 
piftronagej So many rules were established, so amIw. 
many firrmalities required by their constitutioos, 
incorporated afterwi^s into the canon law, that 
tile court of Rome might easily find means of 
annulling what had been done by the chapter, 
and bestowing the see on a tavourite candidate.t 
•The popes soon assumed not only tf right of de-i 
cision, but of devolution ; that is, of supplying the' 
want of {lection, «r the unfitness of the elected, 
by a nomination of their own.;^ Thus Archbishop 
Langton, if not absolutely nominated, was at least 
chosen in an invalid and compulsory manner, by 
the order of Innocent III. ; as we may read in our 
English historians. And several succeeding amh- 
bishops of Canterbury equally owed their promo- 
tion to the papal prerogative. Some instances of 


• Schmidt, 1. if. j). 149. One 
of these was the Mpolmm^ or movo- 
, able estate of a bishop, which the 
moperor was luad to spue upon hn 
decease, p. 154. It was certainly 
a fery konme prerogBti\G ; but the 
popes did DOC fail at a subsequent 
time to cItiiD It for ihemielm. 
Flcarf, InsthtttioQi an Droit, t i. 
p. 425. Lenfimt, Concile deCon- 
ilance, t ii, p. 180. 

t F PmI, c. 80. Schmidt, i. 
if. p. 177. 247. 

t Thus we find it etpiCMed, as 


captiously as words could be de« 
vised, 111 the decretals, 1. 1 , Ut 6. 
c. 22 Klectus a majon et sanion 
parte eapituh, li eit, et ent ido- 
neus tem|)ore electionis, conAnna- 
bitur- SI autem ent indigous in 
ordimbns scieDtaA vd wltte^ et foil 
scienter electus, electus a niiiion 
ptrte, si esi dignoi, oonArambitur. 

A perm eeDonicaily disquaJi- 
M WMD pietnted to IM pope ^ 
oouteMim WM ttid to M psdib 
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1 


the same^kiod occurred in Germimy, turd it he- 
came the constant practice in Naples.* 

Wbije Ae popes were thus artfully ^eprifeirg tfcef* 
diafttert of their right of rfe^coi tolflhopiihs, 
'they interfered in a more arbitrary manner with 
•the collation *of inferior benefices. This began, 
though in so insensible a manner as to deserve no 
notice but for its consequences, with Adrian IV., 
who requested some bishopl^o confer the hext be- 
nefice that should becomd" Vacant on a particular 
clerk.f Alexander III. used to solicit similar, 
favours.:^ TTiese recommendatory wj^re’ 
cgllfidiDaad&t&% l&ut though such requests grew. 
more frequent than vvas acceptable to patrons, 
they were preferred in moderate language, and 
could'mof^ decently be refused to the apostolic 
chair. Even Innocent III. seems in general to be 
aware that he is not a.s.serting a right ; though in 
one instance, I have obsenred his violent temper 
brq^k out agaiqst the chapter of Poitiers, who had 
made some demur to the appointment of his clerk, 
and whom he threatens with excommunication 
and interdict.^ But, as we find in the history of 
all usurping governments, time chan|es anomaly 
into system, and injury into right ; examples beget 
custom, and custom ripens into law; and &e 
doubtful precedent of one generation becomes the 
fundamental maxim of another. Honorius 111. 

* CiiBDOM, I. xi*. c. 6. ; I ui. verifier In Dwtu, 1. 1 . p. 388. En- 
c. S. oyclop^aie, Art. MwkUU. 

t StM>rc,L . p. 41. Alt de t ^oiidt, t. it. p. 339. 

\ laoecent. Iir. Open, {x 303. 
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lequec^ that two prebends in every *chtircb chap. 
might be preserved for the holy see; but neither 
the bishops of France nor England, th whom he sccgn. 
piffenifili4W petition,* were induced to c^ply 
with it3i Gregwy IX. pretended to act geoe^ 
rously in limiting him^lf to a single expectati\‘e^ 
or letter directing a particular clerk to be,provided 
with a benefice, in every church.f But his prac- 
tice went much farther. No country was so in- 
tolerably treated by this pope and his successors 
as England, throughout the ignominious reign of 
Henry III! Her church seemed to have been so 
richly endowed only as the frft pasture of Italian 
priests, who were placed, by the mandatory letters 
of Gregory IX. ^and. Innocent IV. in all the best 
l^neficeS. I f we may trust a solemn remonstrance 
in the name of the whole nation, they drew from 
England, in the middle of the thirteenth century, 
si.\ty or seventy thousand marks every year; a 
sum far exceeding the roj'al revenue.;|; This was 
asserted by the English envoys at the counc*il of 
Lyons. But the remedy was not to be sought 
in remonstrances to the court of Rome, which 
exulted in the success of its encroachments. 

There waif no defect of spirit in the nation to 
oppose a more adequate resistance ; but the indi- 
vidual upon the throne sacrificed the public in- 
terest sometimes through habitual timidity, somc- 
, times through silly ambition. If England however 


• Malt Pan*, p. SST. De f F. Paul on llcnefion, c 30. 
Mum, I. IT. c. 9. 1 M. Firil, p '»79 T40. 
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cHAPrraffesed nMo roBArkadbly,- yet other -4A)uatiSeft' 
. were far from bdng . untouched. A flhRDMt 
loci^ abdut the beginning' ^iithe fbailith. 
oenti^vientiona a cathetoh-^hgie e<^|j8^lLbottti 
.hviy^fiverhcanciesof prebendsthathadoominod 
pithia tmmtf^eaxs, the regular ftatron haii filled 
mly tvOj* The case was not very different in 
Prance, where the C(»tinual usui^ntionB of the 
popes art said to have pmfiueed celebrated 
Piragm atic Sanction of SITLouk. This edict} 
wlild i8*”Sof 'or’nndisputed* suafEority, contains 
t hree mportent proriMfin s! namely, tw all pre* 
lates and other patrons shall enjoy their full rigfits 
as to the oollafion of benefices, accoiding to 
canons; diat churches shall possess freely their 
rights .of election; and that no tax or pecuniary 
exaction shall be levied by the pope, without con- 
sent of the king, and of the national church.f 
We do not find, faowCver, that the French govem> 
ment acted up to the apirit of this ordinance, if it 
be ^nuine; and the holy see continued to invade 
the rights of collation with less ceremony than 
they had hitherto used. Clement IV. publish^ a 


* Sdoudt, L«i,p. 104. dalMded It, lmuenuM*,t.Ti. 

t OnloniHiDGefi des Ron de p. 37 uid id the opioion of the 
FiDsee, 1. 1 , p. ^7. There tre le- learned Benedictine editor* of 
venJ natenal oI^iom to the L'Ait de v^nfier les Deieip Li.p. 
attthmticity of thu edict, and in 585. cleared up all diflBcnltiei^ 
pitfcidir that we do Dofi find the to iti mnineneu. In fact, beig-L 
hini to have had any nerNnudi^ ever, the Praipnatic Sanction of St 
feriptt wish the see 01 Rome i on Louii itinds by itadf, and can 
theeoiitra 7 , he was Jnn iod^ited only be oouidered as a prateeta- 
to CleMDt IV. for btitowing tbe tion agaiut abniea whicb h waa 
crown of Maplei on hia brother atdl fainidfaic to anppceu, 
the coont oflrovenee. Vetty hat 
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^11 k if8B» iilntk aM' akMing in alaoliite cIap. 
pntqg^ittfMflkMpinnepratifftodMpoMo . 

vlnlber racant or ui levd^, ood< «hp«m. - 
knai^i^iB dw%i)«eiBg words to the Manfei 

tieftoCaoch henedces |s beku^ to pefwn ^Bg* 
at Rome (TaoaRtes iii*curyi.)* These had fon 
some time been reckoned as a part of th^ 4 )ope ’8 
special patronage; and their number, when all 
^Oauses of importanoe^grere drawn to his tribunal, 
when metropolitans 'were - compelkd to seek 
their pallium in person, and even by a recent 
constitution, exempt abbots to repmr to Rolne for 
. confirmation,! not to mention the multitude who 
flocked thither as mere courtiers and himtera after 
promotion, must hpve been very considerable. Bo- 
gfacc Vni. repeated this law of Clement IA\ in a 
stillmore positive tone; j and Clenlent V.laid down 
as a maxim, that the pope might freely bestow, as 
universal patroh, all ecclesiartical benefices.^ In 
order to render these tenable by their Italian 
courtiers^ the canons against pluralities and non- 
residence were dispensed with; so that individuals 
were said to have accumulated fifty or sixty pre- 
ferments.!^ It was a consequence from this extni- piwiMoai, 
vagant piinmple, that die pope might prevent 
^ the ordinary collator upon a vacancy ; and as this 
* 

* Sm. Decretal l.ni. t ir. e. | Scat Decretal LukUiv^c. 3. 

^ 4. * F, Paul on Beoeflcei, c. 35. He extended the vaeian in curiA 
Hb wnter thinb the priv^ of to all plioei trithhl twobiytloar- 
tioionwtiQg beneBcea facaot m nn or the ouml court. 
cifHI to lave been amoiig the Aral I F. Pii3| c. |1 

claimed the popes, em before j Id. c. S3| 34« 35. Sdnrndt, 
the niage of naodats. c. w. t« it. p, 104. 

t Matt. p. 817. 
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could 'seldom be done vdth sufficient, ebcpeditjgn 
in places remote from hi.s court, 
inake'^e>%rsionary {'rants duiio|^ the ani 

Ihttqnoent, or reserve certin fi^efic^^npii^fic^ly 
fw his own nomination. 

I The j^raoHs as well arf estates of ecclesiastics 
[were secure from arbitrary taxation, in Ml the 
kingdoms founded upon the mins of the empire, 
both by the common lib^ies of freeu^en, and . 
more particularly by their owm immunities and the 
horror of sacrilege.' Such at leas^ was their 
legal .Security, whatever violence mighjt^occasion- 
ally be pra(tfi.sed by tyrannical princes. But this 
exemption was compensated by annual donatiires, 
probably to a large amount, v^liich the bishop^ 
and monaSiteries were accustomed, and as it were 
compelled, to make to their soiereigns.'l They 
were subject also, generally speaking, to the fe^n- 
dal services and prtJstations. flenry I. is said to 
have extorted a sura of' money from the English 
church.] But the first eminent iD$|^ee of a# 
general tax required from the clei]^ wa.s the* 
famous Sala^ine tithe ; a tenth of all moveabld 
estate, imposed by the kings of and Eng- 

land upon all their subjects, with t((t consent of 
their great coimcns of prelates and barons, to 
defray the expen.se of their intended cni.sade. 
Vet even this eontnlnition, though called for n 
the imminent t pen! of the Holy Land after the 


•Munton»Di<»m.70 Scbraklf, 
t ui |i. 3U. 


t Id^bkl. Dh v Dona, 
I KaiJme r, ji. 
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csplnre of JenudeAi, was not paid without re- ciUP. 
IuctUMj|Lthe 4 Clei^ doubtless anticipating the 
futttif“jS|pn8ion^56lf si^ a precedent.* Many, Kcqps. 
yeaia i||(0^tf|feItjflM^^en a.new deniabd«^ 
made upl^i them, but a different ’’yiartef. 

Inoocen m- (the name continually Vruv when 
weM&ace the commencement of an nsurpatibn*) im- 
posed in 1 1 92. upon the.jAhole church a tril)jjteof 
of m(i\eabie^tate» to.bQ.paidtolus 
,own collectors; but strictly pledtjinjr binwelf that 
the money should only be applied to the purposes 
of a cru.safc.f This crusade ended, as is well 
known, in the capture of Constantinbple. But 
the irord had lust much of its original meaning; 
or’yather ^hat meaning had been extmidM by 
ambition and bigotry. (Jregory IX- preached a 
ciTisade against the emperor Frederic, m a (juarrcl 
wliich only concerned his temporal principality; 
and the church of England was tated bv hi.sautho- 
rity to.,wrv on this holy war.y Alter some op- 


1. IV 21*2. Iai- 
^um'i nenry II vol iil p 472 
Vtlly, tHi p 316. -oft 
t Innocent OpK pncti 
t M. iilhfi4, p. ^0. It WQH 
baMly ponilile lor tHe clergy to 
auike any efleettve rem^dancr to 
the pope, witl^i linra\eliiii( <i 
tlnue which they bad Wvn usi- 
duoilih wfanog. Oue Rn^flisti 
distinguiihed himself in 
this r«gD by hu etrenuou^ pitto- 
tatjon ag^st all abuses itf the 
church. Thu was Robert < ionstetib 
bishop of ^Lincoln^ who dii4 in 
1253, the moil leimed English- 
niMl nMib tllll^4ri Ihf Arst who 


had anj tinctaJWof (MCik litera- 
ture Matthew PariH ffiM i him a 
high iharncter, winch heJesened 
for Ins learniDg and iiitegriiy , one 
of bis coiiuneodalions is for keep- 
ing a good ubie. Jlut Groprtete 
appr.tr'i to have In-en imbued in a 
grcMi tU gree with the ipirit of hu 
age, OA to ecdemaltical power, 
though oowilling to yield it np to 
the pope : and it u a mnnga thing 
to reckon him ationg the orecur- 
Mon of the liflio^iotion. m. I^a- 
ns, p. 754. Rermilou'i bteniy 
of the Middle Age*, p- 

.T7fl. 
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for the popo; and in a fef year^he is s^pattly 
by levils o{ money, partly by the revenues (rf 
beneiiCKs, to have plundered the kingdom pf 
960,<t)0 marks; a sum «uij|^nt, I think; to not 
less than fifteen millioij thilaitng at present, 
noc^nt IV.; .<uring vyhose 'pontificate the tyranny , 
of Rome, if we consider her temporal and spiritual 
usurpations together, reached perhd^ it* zenith, 
hitjupon the device of ordering thg.JEHglMllJjMjjm’ 
1*^8lo1mrn^rcerfain njimber of men at mniM 
to t^I^l^e^ urch at their expense. ThiV^I^ 
soon have beenTcommuted into a standing escuage 
instead of military service,* But the demand was 
perhaps not corajj^ed with, afl we do not find ft 
repeated. Henry Ill^s pusillanimity would not 
permit any effectual measures to be adopted; and 
indeed he sometimes shared in the booty, and wy 
indulged witk' |he produce of taxes imposed upon 
his own clergy to defray the co.st of his projected 
war against Sicily .f A nobler ex agRe was set by 
the kingdom of<Scotland: Clemint IV. having, 

• M. Pkrii|f p. 413. It woukl 
bf eadleiiiittiiltipiv prooftfrom 
Mbitfciw Piiit, iikM oe* 
oir 10 ilmoji fffkiy Hit 

Uudtbifl nal pgptl lyrin- 

nj* on whub ioido promutii 
to pIcitBd 10 
^ ® Itnlc ^limulited Iw 
poitoiifti Mings for Uie tbiMj of 


St. Afcftn*t ; tod the tame flliiftli 

t The 

EagfUi eedoHstkil 
AwDg Uw R«B «r Hwiy 
be wHeded tem lieory, 
wd nai beiMr hn CoUm. 



porition the bishops submitted; and from that 
rime no l^ndswere set to tIuCA|M]^4l,fiapal 
exacdbns. The usurers of C and 14 « 
re^ng in London, to^ dn tlio tradoAtasiancv 
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m I2i7, granted Ae titkS of its ecdesiastkal 
revetejb for 4||e (;|ihis mock crusades, K^g Alex- 
kndsi Il|.^ Witljl^hip cqpcameQce of the aurcb^ 
stood Encroachment, and reihsed 

tbit lepwe pennilMion ^ enter bis dominions.** 
Taxation of the clergy was not so outrageous in 
other counties; bat the popes granted a^the of 
benefices to St. Loi^^,^ch of his own criimdes. 
adft also tor the esiteiitin of Charles of Anjou 
. against Manfred-t In the council of Lyons, held 
by Gregory. X. in 1274, a general tax of theoame 
proportion imposed on all the Latin church, 
fi}r th^ pretended purpose of carrying on a holy 
waitt 


These gsoss invalHons of eccIesiastical^roQptty* 
hcntrever submissively endured, pioduced a very 
general disaffection towards the court of Rome. 
The reproach of fcnality and avarice was not 
indeed cast for tlie first tipie upon the sovereign 
pontifis; but it had been confined, in earlier ag^, 
to particular instances, not affecting the bulk of 
the catholic church. But, pillage$'Upun every 
slight pretence, vdthout law and without redress, 
the clergy Thgie to regard their once paternal 
monarch as an Irbitrary oppressor. All writers of 
the thirteenth and following centuries complain in 
teiipte of unmeasured indignation, and seteB almost 
rei^to reform the general abuses of the church. 


* Delrymple'fi Aoiuilt^f Scot- ! Idea, L vi. n. 30B St. Bfutp 
land, »(ij. I. p.4r9.* ^ t ?i. p 347. 

t Vdly; t Hb It. 343. ; t. f. p. 

3«.j tn. p.4rr 
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C^ P. They distinguished however clearly enqugfa' be* 
tween tl^ abuses which oppresssd them adA there 
Fi Cntf a <w4^icn it was their interest to preserve, npr'had the 
TOWER,, intention of waving their own inanunities 
and authorijfy. But the laity came to mOre §&i- 
versql cotftlusions. A spirit of inveterate hatred 
grew up among them, not only towards the papal 
tyranny, but the whole system of ecclesiastical 
independence. The rich eirricd and longed to 
plunder the e.states of the superior clergy; the", 
poorleamed from the Waldenses and other sec- 
taries to dgem such opulence incom^dble with 
the character of e\’angelical ministers. The iti- 
nerant minstrels invented tales to satirize vidloua 
priests, which a ])redisposed‘" multitude eageriy 
swallowed. If the thirteenth century Avas an Sge 
of more extravagant ecclesiastical pretensions 
than any which had preceded, it' was certainly 
one in which the disposition to resist them ac- 
quired greater consistence. 

Tragim of To rcsist had indeed become strictly necessaary, 
tbe temporal governments of Christendom 
' would occupy any better station than that of 
officers to the’ hierarchy. I have traced already 
the first stage of that ecclesiastical jurisdiction, 
which, through the partial indulgence of sove- 
reigns, especially Justinian and Charlemagne^: bad 
become nearly independent of the civil magisbnte. 
Several ^es of confusion and anarchy ensued, 
during which the supreme^ regal authority was 
literally suspended in France, ant,^ mudi re- 
spected in some other countries. It is natural to 
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not aware that it extended itceU beyond its 
former limits, till about the beginning of Ijjie^brelfth 
century. From that time it rapidly encfowhed 
upon the secular tribunals, and seemed to tlireaten 
the usurpation of aniexolusive supremacy over all 
persons and causes. The bishops gave the ton- 
sore indiscriminately, in order to swell the list of 
their subjticts. This sign of a clerical state, 
though below the lowest of their seven degrees of 
ordination, implying no spiritual office, conferred 
the pri villages and Immunities of the pn^fcssion on 
ail who wore an ecclesiastical habit, and hacf only 
•once been married.* Orphans and widows, tlic 
stranger and the jtoor, the ]>ilgrim and the leper, 
under the appellation of p^'rsons in distress (misc- 
rabiles iktsoiiw', came within the peculiar cogni- 
zance and protection of the church ; nor could 
they be sued before any lay tribunal. And the 
whole body of crusaders, or such a.s merely took 
the vow of engaging in a crusade, enjoyed tlic 
same clerical pnvileges. 


Ebw 

POWER. 


capp^f that ecclesiastioal jurisdiction, so far as 
even dtU wascegirded in such barbarous times, 
would bciesteemed ^e only substitute fur edreiv^ 
law, and-libe best security against wrong. But 1 


* Qena qoi cum uniai et vir- 
ginibin contreierunt, tonniram 
drin^im deferuK cUncaleit pnvi- 

legium retineant prcwnti de- 

dunmit edielo, hujiusodi cle- 
ncoi cQpjtigBtos pro commisaii tb 
in eionitmi vd delktu, tnhi 
BOO poBM CTimmllfr lot civiliter 
ad jiMiciuni wrnemm. Bouitom 
QikffUf m Sext Decretal, i. iii. 


tit 11 c.i. Philip the Bold, how- 
ever, had sobjected tbcie loirrled 
clerki to Uzet, and later ordinaocei 
of the French kia{ts rendered them 
amenable to temporal jurisdiction , 
from which, in Naples, hy varioui 
prorisioM of the Ansevio hoe, 
they aiwaya ooDtmued tree. Gimi- 
Done, 1. XIX. c 5. 
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c juf < But where ^ character of the htighnt ■ ^Ufiies 

could no^ ereu with this hrge coiisti)uel;jk!hi»’'be 

ECC^ brou^t within their pale, the bishoP^.feimd a 
pretext for their jurisdiction in the nature ef the 
dispute. Spiritual causps alone, it was ag||ij^, 
could appertain to the spiritual tribunal. But the 
word was indefinite; and according to the inter- 
preters of the twelfth century, the church was 
always bound to prevent and chastise the com- 
mission of sin. By this sweeping maxim, which^ 
we have seen Innocent III. apply to vindicate hij, 
controul over national quarrels, the common dif- 
ferences of individuals, which generally inv^e 
some charge of ^^ilful injury, fell into the hands 
of a religious judge. One is Almost surprized to 
find that it did not extend more universallv, ahd 
might praise the moderation of the church. Read 
actions or suits relating to the property of land, 
were always the excUisive province of the lay 
cdurt, even where a clerk was the defendant.* 
But the ecclesiastical tribunals took cognizance 
of breaches of contract, at least where an oath had 
• been pledged, and of personal trusts.! They had 
not only an exclusive juri.sdiction over questions 
immediately matrimunial, but a conourent one 
with tlie civil magistrate in France, though never 


* DtcKtal. 1. u. t. II. Oidon- but Kbonibus nper oontndftii, 
DiiiC68dM Roil, Li. p.40. (A.D. Mft ddictu, atttqotii. i. e. quau 
1180.) In the counal of Lam- dehcUi. Wilkins, Concili^ ti. 
Ml m 1061, the buhopi dalm t p*r47. 

to jndge inter dmcoi twi, t MonnaioN des Rob, p. 
rd mtn bicoB conquerentei et 319. (A.D. 100.) 
clericoideleodetttn, m penoodi- 
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n fiii|land, orer matten incident to the nuptial 
contriwt, aa claime cf marriage portion, and of 
dower.*, JVbey tooj^ the execution of test^nenty 
into thmr handa, on Wcount of the legadas'to 
pi^ uaea, which testators were ad^sed to 
queath.f In process of time, and under favour- 
1^ circumstances, they made still greatei'sfrides. 

They pretended a right to supply the defects, the 
doubts, or the negligence of temporal judges; and 
‘•invented a class of mixed causes, whereof the lay 
,pr ecclesiastical jurisdiction took possession ac- 
cording to priority. Besides this extensive aiitlio- 
rkl^ in civil disputes, they judged of some oflences, 
which naturally belong to the criminal law, a; 
well as ol^me others, which participate? of a civil 
afld criminal nature. Such were perjury, sacri- 
Jege, usury, incest, and adultery; P'^*' 

nishment of all which tlie seqular magistrate re- 
frained, at least in Englanij, after they had become 
the province of a separate jurisdiction. Excom- 
munication still continued the only chastisemeni 
which the church could directly inflict. But the 
bishops acquired a right of having their own pri- 

I 

• OrdonnaAi ties Uow, p 40. ton’s Hist of SootUod, vol. i. p 
121.1220 310. 173. 

- f Id. p. 319. GUnril, 1 vn c ] It was a maxim of the canon, 

7. iaocho IV. gave tlie same ju- u as the common law, that 
rtgiMAioD to the clergy of Castile, no poison ihould be puiuihed 
IbliB dc Im Cortei, t. iu. p. 20 ; twice for the same oflonce; tberO' 

•n^ other raptcU followed the fore, if a deti had been dofraded, 
mmpto of bu fother AHboso X. or a penanoe impoMd on a lay- 
m fovouiing their eDcnnchmeQti. vuaif it wis sunposad unjwrt to 
The dMBch of Scjllcid ledmi to proo^ agunit m in a leopoiaJ 
have bad nearto oliJUM jorisiUc- coun. 
tNm aa that of ISbglaDd. Pioker- 
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CHAf, sons for lay offenders* and the moDasteriestivtere 
fhekopro^riate prisons of clerks. Their sentenoes 
ECCLEs. of ejtoommunication were enforced tern- 

POWER, magistrate by imprisfonment or sequestra- 
tion of effects; in some cjases by conhscation or 
death, t 

amhmmu- Tjjg clergy did not forget to secure along with 
this jurisdiction their own absolute exemption 
from the criminal justice bf the state. This, as I 
have above mentioned, had been conceded to them 
by Charlemagne ; but how' far the same privilege^ 
existed in coimtne.s not subject to his empire, 
such as England, or even in France and Gem^y 
during the three centuries after his reign, is what 
I ain pot ajilc to assert. Tlie Pilse Decietals con- 
tain some passages in faiour of cccleMastical ini- 
muinty, which (tratian repeats in his collection;!; 
About the middle uf the twelfth century the prin- 
ciple obtained general reception, and Innocent 
IH. decided it to be an inalienable right of the 
clerg)', whereof they could not be di\e.stcd even 


* Cli.ulcmapo said hv (viaii- 
non** lo havf purmitted the bishops 
It) ha\e pn^OI)S oi their 1 \\ 
c 7 

t (iiannone, 1 xix c. 5. t in 
Schmidt, t i\ ]i. p 

125 1 ieurvt 7** Diiroun, Mf'io. 

de I'Acad dex Inicnpi. t iixix. 
p. 003 Kccleiiastical jurisdic- 
tton not iiHvin^ been uniform in 
diilbTent ages and countries, U is 
difficult, without much attention, 
to dtatmguMh lU general and w- 
manent attnbutrs from those W 
compleie!} establishtd. Its dc- 


stnption .IS given in lheDi'tret.ils, 
lib II til II Da ftiro com|)t*tenti, 
iloii nni sujt^iorl lilt* pretfnsion'i 
made !>) the ranoffi&ts, nur come 
up tu the deliijition of 

eccleaiabtical jun^iction by lloni 
face Vill- in the Sext. 1. m, tit. 
xxiii. c. 40 sive ambt: partes hoc 
voluerint, sive ana super cauus 
eccltiiasticis, sire que ad forum 
ecclaiaaucuni ratione penonarum, 
negotiorum, vel rerum de jure vel 
de aauqnd oonauetuduie ptrtmere 
noscuntur. 

] lleuT3r,r*Diiooun. 
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by tfaeirowD ooosent.* Much lets were any cod* chap. 
stitutiuns of princea, or naUonal usages deemed of 
force to j^rogate such an important {hi\{[ege.'|| 
lliese, by the cajwn Ihw* were invalid >vhen.tlthy 
affected the rights and lilierties of ly)ly churchT| 

But the spiritual courts were charged w ith scan- 
dalously neglecting to visit the must atrhcious 
offences of clerks with such punishment as they 
could inflict. The church could always absolve 
frmn her own cen.surcs; and conflnemeiit in a 
monastery. tJie u.sual sentence upon.criminaN, was 
frequently slight and temporary. Sc\ cral instance.^ 
ai^mentioned of heinous outrages thflt remaii^gd 
nearly unpunished through the shield of ecclesias- 
tical privjlege.^ eXiid as the temporal courts re- 
ffl.sed their assi.stance to a rival juristlictidli*, the 
clergy had no redress for their own inniric.s, and 
even the murder qf a priest at one tune, as we are 
told, was only punishable by cxcominunication.|| 

Such an incoheient ineulcy of laws and magi.s* iiointuun 
trates, upon tlie symmetrical arrangement of fu'k 
which all social (economy mainly depends, could 
not fail to produce a violent collision. Every 
sovereign was interested in vindicating the authu- 


• Fleury, 7“ Disc. InMUu- 
Uom au Droit Kedt's t Ik p. 8 
'f Incntninalibu^cainninnuilo 
con ]KMBunt clerici ah alw|uo qiiAin 
ab cccleiiasUco judice cond^'iii' 
Qirir etiamst coniuetudo regia ha- 
beat at fbret a judicibiif sccutari- 
biii jndiceatar. Decretal. 1. 1. Ut. 
1 . c. 8. 

! DecieL*^U»ct. 96. 


§ Collier, vol 1 . p. 351. Il u 
laid dowD m the canon laws that 
A layman cinoot be a «ilneM in a 
criminal case agaioil a ( lerk. De- 
cretal. I. II lit. aa, c. U. 

II Lytlleton'i ilenry II., fol in. 
p 332. This unit be reslncUd 
to dial period of opes hostihl) be* 
Iveta dm church and lUte. 
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CHAP, ritf of the conatitutions which hHd hcen fomed 
by hi» ancestors^ or by the people whom he gd- 
EOCLE8. yenie9- %ut the first who undertook this arduous 
rowBR. appeared openly against eccle- 

bstkal tyixinny, was our Henry' II. The Anglo* 
Jaxon cburcfn, not so much connected as some 
others Hnth Rome, and enjoy'ing a sort of barbarian 
immunity from the thraldom of canonical disci* 
pline, though rich, and highly respected by a 
devout nation, had never, perhaps, desired the 
thoroygh independence upon secular jurisdiction 
at which the continental hierarchy aimed. William 
the Conqueror first separated the ecclesiastical firom 
the civil tribunal, and forbad the bishops to judge 
of spiritual cause.s m the hundred coyrt.* His 
language is, however, too indefinite to warrant any 
decisive proposition as to the nature of such 
causes , jirobably they had not yet been carried 
much beyond their legitimate extent. Of clerical 
exemption from the secular arm we find no earlier 
notice than in the coronation oath of Stephen; 
which, though vaguely expressed, may be con- 


• Ut nullus episcopus vcl archi- 
diaconus do leKibui epihcopabbus 
ampliuH in Uundret nlaciU laneant, 
oec causam qus aa regimeD ani- 
miram pertiMt, id ludieiim imi- 
lanum tMtninum adducant. Wib 
kias, Leges Anglo-Saioo. 390. 

More the conauett, the buhop 
iiidl e&ri Mt together ui the oourt 
of the eoimty or hmdred ; end as 
«e jBBj nler from the Ivor of thn 
charter. ec et mamaJ niOtfi wen 
dcaded looeelji end relher by the 


r common law than according lo the 
canons Ibi.s pniI0ticp had been 
already forbidden by some canons 
enactid under Edgar, id p BJ. ; 
but epperently with little effeot 
The serration of the ciril amfec- 
clesieitioal tribunals was not made 
in Dennaik tiU the reign of Ni- 
colaiy who eseeoded the throne in 
1J05. Lugebek, Script, Her. Dbt 
nic,t.ir.p.9eo, Olhmrafcribe 
lew to St. Ceauti^blnt 1080. t u. 
p. 309. ^ 



DURIVO THC MIDDU ACES. 


31A 

0 traed'toiil 6 liiieiti^ ' But 1 tn not certain, tint chap. 
the law cf Eagleiid had unesiuivocally recognized 
that eia^ at the time of the constitutiQllis ^ Cla* * aocuts. 
randon. It was at least an innovation,, which the ”***"• 
legislature might without scruple or pansgressiOn 
of justice abolish. Henry 11., in *that famous* 
statute, attempted in three respects to Ihiiit the 
jurisdiction assumed by the church ; as.serting for 
his own judges the c(^izance of contmctK, how- 
ever confirmed by oath, and of rights of advowson, 
and also that of offences committed by qicrks, 
whom, as it is gently cx[)re.ssed, after conviction (u 
confession the church ought nut to profict.i These 
conMitutionswerc the leading subject ofdiftbrcnce 
between Jlie king«and Thomas Beckct. Most of 
them were annulled by the pope, as dertigad/ry to 
ecclesiastical liberty. It is not improhalile, how- 
ever, that if Louis VI f. had played a more digni- 
fied part, the see of Rome, which an existing 
schism rendered dependent n{)on the favourtof 
those two monarchs, might have receded in some 
measure from her pretensions. But France im- 
plicitly giving way to the encroachments of ccclc; 
siastical power, it became impo.s.sible for Henry 
completely to withstand them. 

The constitutions of (Marendon, how'cver, pro- 
duced some effect, and, in the reign of Henry 111. 


* Ecdonutioutiiii peraODaniin periiibeo^ et confirmo. ^Vllkl^1, 
ct onninA danconim, «t rmim Legci Aagio-Snoa. p 310 

com jortitm ft potfstateio, ct f Wtfknif, Atielo-Saxon 

distn\Nrti(Ni<A|Dnoniiii ecdeiiia»- p. l.yulctoD'i Henry 11. t ul- 
ticonim,iii madn episcoporum tsM: iter, Icc. 
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more tmtetnitted and successfnl efibittStiegan to be 
made to maintain thd’independence of temporal 
l^over^ra^nt. The judges of the king^ s <jouit had 
uittiUthat time been themsdves principally ecde- 
i^tics, and ponsequently tender of spiritual privi- 
‘leges.* Buf now abstaining from the exercise of 
temporal jurisdiction, in obedience to tlie strict in- 
junctions of their canon-s,! the clergj' gave- place 
to common lawyers, professors of a system very 
discordant from their own. These soon began to 
assert the supremacy of their jurisdiction byissiring 
writs of prohibition, whenever the ecclesiastical 
tribunals ptissed the boundaries which approved 
use had established.} Little accustomed to such 
controul, the proud hierarchy « chafed pnder the 
bit Several jirovincial synods reclaim against the 
pretensions of laymen to judge the anointed minis- 
ters, whom they were bound to obey ;§ the cogni- 
zance of rights of patronage and breaches of con- 
tract is boldly asserted ;|| but firm and cautious, 


• l)uj;dak-s (Jritfiuea Jundi- 
(aleSf r. 8. 

t DecrtUl^ 1 1 tit xhxiii < 1 
M ilkins, Coiiriliaf t ii p 4. 

I l*r)iinii lias produci'd several 
extraciH from the pipe rolls of 
lleiu) 11 wliere a person Las iKNjn 
fined (|iiia pUcitavit dc Idoco feodo 
m cunu christiaiiiuiis And a 
bisliop of Durham is fined five 
Imndred marks quia tenuU placi* 
turn 4ifailiwatinne Ciijmdam ecckikt 
in curil cliristiantuiis. Kptslle 
dedicatofy to i’rynne's Records, 
vol. lu. Glanvil ^vm tb# form of 
a wnt of prohibiiion to the apui- 
tual cowl fcr inquiring de feodo 


Idiro, fur It had junsdicUnn over 
Idnds III fraiikaliiioiRn. This is 
ion funii able to the constitutions of 
Clarendon, and shews that they 
were still in force , though Collier 
has the assurance to say, that they 
were repealed soon after Beckers 
death, supjiorting this also by a 
folse quotation from Glanvil Ec* 
clesiasl. lliit. vol i. p. 380 
tletOD s Henry II. vol. in. p. 07. 

§ Cum judiGandi Chnstos do- 
num nulla sit laicM attnbuta po- 
testaa, apud quot maMl oecess itas 
obsequeodi. WjJlufis^ Concilia, t. 
1. p. 747. * ' 

11 M. ibid. ; e(. i. u. p. oa 
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iavoared bj^tbe nobility, though not muchhy the 
king,ithe judges'receded note step, and ultimately 
&xed « bon-ier which the church was *fureed to 
respect* In the ensuidg reign of Edward J., «n 
archbishop acknowledges the abstract right of the 
king's bench to issue pForiibitions;f and tlic statute' 
entitled Circumspect^ agatis, in the thfirteentli 
year of that prince, while by its mode of expression 
it seems designed to guarantee the actual pri\ ileges 
of spiritual jurisdiction, had a tendency, especially 
with the disposition of the judges, to preclude the 
assertion of some which are not therein mentioned. 
Neither the right of advowson nor afly temporal 
contract arc spcciiicd in this act a.s pertaining to 
the church: and accordingly the tempornl courts 
have ever Miiee maintained an undisputed'jiiris- 
diction over tliem.| They succeeded also parliaily 


* \'idc liking Concilia, t n 

t Lioct prohibitiones hujusmoili 
a rurid clinsiianisbimi n^is nusln 
jU'iU piuLuIdubio,utdiximus, con- 
ct'diiiUur. Id t II. p. 1( 0 and p 
llA Yet after soch an Qclnow- 
ledi^emeiit by Archbishop Pcfk- 
han in the height of I'cclf^iastual 
powPT, and after a practice dtdu- 
cible from the of Henry II , 
aome protectants, as Arihtiiiltop 
Bancroft, (2 Inst 609); (iilrson, 
(preface toC'odex Jur Ixrcl j, C ol- 
b^r, (Kedesittt Hi^t vol. i. p 
■fes ) have complained that the 
coon of kind's bench should put 
my Hmita (o tMt clainn of spiri- 
tual ioriidiction. 

I iha ttttote ClTCamspect^ aga- 
tu, for It IS tqlk^jedgm as a sta- 
tute, though dot drawn up in the 
form of oof, is foonded upon an 


ankwer of J'duard I to the pn^ 
•later who had ]>t‘tilionfd for 
modification of prohihitionr. ^ oh 
liiT, tilwa)'! prone to e\.tjmralf 
ciiurih aiithnniy, insinnaifH ib.ii 
the juriMliHioii of till spiritu.il 
court oier breathes ronirati. 
Men without oiih, is |irfM‘r\pd hj 
tlii< rtatutr, but ilu,cvprfs'i. wordt 
of til*’ kiiiK slifw that mint' wlmt- 
e\erwj4 intended; and the arch- 
hikhqp romplaini hiturly of it 
afiemarrh W dkim, ( oncdia, t 
II p IIH Colliers KctW^iaM 
llistoTV, vol i p. 4B7. So far 
from having any cotfnizanre of 
cml contracts not confinneil tr) 
oath, to which I am not rrrtain 
thrfl the church ever prrtrndcd m 
any country, the spiritual court 
had no jonsdictimi at all even 
whfi^ an oath had intervened, un- 
less there was a deficienry of proof 


SIJ' 

CHAP. 

VIE 

ECCLKS. 

POWER. 



318 


dtATE OF EUBOPE 


CHAP, in pretrentiiig the impunity of crimes perpetrated 
by clerks. It was enacted by the statute of West- 
KCCLFA. minster, in 1275, or rather a constraction was put 
POWER. 6pon that act, which is' obscurely worded, that 
elerks indicted for felony should not be delivered 
to their ordinary, until an* inquest had been taken 
of the matter of accusation; and, if they were 
found guilty, that their real and personal estate 
should be forfeited to the crown. In later times, 
the clerical privilege w’as not allowed till the party 
bad pleaded to the indictment, and been duly con- 
vict, as is the practice at present.* 

The civiKmagistrates of France did not by any 
Pniice. means exert themselves so vigorously for their 
emancipation. The same or rathe’r worse usurpa- 
tions exi.stf'd, and the same complaints were made, 
under Philip Augustus, St. Ijouis, and Philip the 
Bold ; but the law.s of those sovereigns tend much 
more to confirm, thsin to restrain ecclesiastical en- 
crqachments.f Some fimitations were attempted 
by the secular courts; and an historian gives us 
the terms of a confederacy among the French 
nobles in 124G, binding themselves by oath not to 
permit the spiritual judges to take cognizance of 
any matter, except heresy, marriage and usury .J 
Unfortunately, Louis IX. was almost as little dis- 

by wntinii; or witoewei Glaovil^ might be capitally puDiihed after 
1. 1 . c. 1 'Z. CouaUtut. Clarendon degradation ; yet a fi]bsa<|uent or- 
15. dinauce, p. 43. renderi this doubt- 

* 3 lust. p. 163. tul; and the theory of clerical im- 

t It stems dedacibla from a taw munity becamt aftenrardi more 
of Philip Augustus, Ordoimanets fully eiUbliBhed. 
dm Hois, 1. 1 . p. 30. that a clerh J Matt. Pam, p. 629. 
iXMiTiclsd of some heinous offences 
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[MMed u U^Diy 111 . to shake. off die yoke tff ec> cuap, 
ckaiaiitical domiiiion. But other sovereigns in . 
the same period, from I'urious motives, /were ecc^ 
equally submissive. * ^deric II. explicitly adopM 
the exemption of clerks from criminal ’as well as 
civil jurisdiction of seculhrs.* And Alfonso X. in- 
troduced the same system in Casdle; a kingdom 
where neither the papal authority nor the indc< 
pendence of the churoh had obtained any legal 
recognition until the promulgation of his code, 
which teems with all the princqiles of the canon 
law.f It is almost needless to mention tliat ail 
ecclesiastical powers and privileges wore incorjio- 
rated w’ith the jurisprudence of the kingdom of 
Najiles, which, ' especially after the accession of 
the Angevin line, stood in a peculiar YelaUoii of 
dependence upon the holy scc.{; 

The vast acquisitions of landed nculth made for 111 MriiniH 
many ages by bishojis, chajit^s and monasteries ""niVr* 

iiKiiUuim. 


* SlatQinaus, at niiUm eccle^ins- 
ticaua pcrauDBDk^in cnmiQali «jUB^ 
tioiie vcl civilt, traherc ad judicium 
isculwe pmamat, OrdoDnancca 
des llois de France^ t. i ji ult 
where this edict w recited and aji- 
pruvfil by Louu liutin. rinlip 
the Bold had ohtaim'tl leare fruin 
flic pope to arrest clerks texahH) 
of hfiuous enmes, on condiiiun uf 
remitting them to the hislio[)‘s 
court for trial Hint du Droit 
EccL Frao^. 1. 1. p.42t) A couii> 
cil at Buurges held id 127 b had so 
abioluiely coodenined all inter- 
ference the aecttUr power tsilh 
clerks, that the king wu ohiigetl 
to solicit ihn inodeFSie favour )> 
421 


t Marinn, T'tivayo ilMnnco- 
C'rtlico Eubru las Hit It FartiddH, c. 
T2o fee Hm du Dmit Kcclii 
I'ranc. 1 1 p 442. 

I (viiiiinotM p I xi\ c 'i , I. Xk r* 
B Dne pronnioti of Kobert king 
of Naples II renrirksble: it ei- 
temU the iminunily of tlirks to 
tiieir cosrufonrs ibid 

\ ilUrii strongly censures a law 
made at Hurcnce, m 134'>, Ukine 
away the petaonal immunity of 
clerks in cnminaJ caM-a Hioueh 
the state could makr hk Ii a law, 
he says, it had no riglil to dn ho 
against llie libcrtiet of holy tlmnli 
I ail. c. 43, 
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began* at length to excite the jealousy of sovereigns* 
They perceived that, although the prelates might 
send Miek stipulated proportion of varaals into the 
field^yet there could not be that active co-opera- 
tion which the spirit of feudal tenures required, 
‘and that the<nationaI arm*was palsied by the dimi- 
nution of military nobles. Again, the reliefs upon 
succession, and similar dues upon alienation, inci- 
dental to fiefs, were entirely lost when they came 
into the hands of these undying corporations, to 
the serious injury of the feudal superior. Nor 
could* it escape reflecting ra^, during the contest 
about investitures, that if the church peremptorily 
denied the supremacy of the state over her tempo- 
ral wealth, it was but a just measure of retaliation 
or rrtthcr self-defence that the state should restrain 
her further acquisitions. Prohibitions of gifts in 
mortmuin, though unknown to the lavish devotion 
of the new kingdoms, had been established by 
sopie of the Roman emperors, to check the over- 
grown wealth of the hierarchy.* The first attempt 
at a limitation of this description in modern times 
was made by Frederic Barbarossa, who, in 1 158, 
enacted that no fief should be transferred either to 
the church or otherwi.se, without the permission of 
the superior lord. Ixiuis IX. inserted a provision of 
the same kind in his £stablisliments.t Castile had 
also laws of a similar tendency. {. A licence from 

♦ Giannone, 1 iii. rrfnch law-books. Hcury, Instil. 

t Ordonnnncctdcv Ro»,p 213. au Droitf t i p. 3A0. 

See too p 303. and alibi. Du } Manna, F.ntayoaobre las siete 
Cange, t, Manus morta Amor- partidaa, c. 235. 
in Denmil, and other 



m'RIKO THE MIDni.E 


32J 


the crown is said to have been necessary iii Eng- 
land before the conquest for aHcnations in mort- 
main; but howCT'cr that may be, there koems no 
reason to imagine that tihy restraint wqs putjipffli 
them by the common law before Magiia ('harta;*a 
clause of which statute was constnii^ to prohibit 
all gifts to religious houses without the ritnsent 
of the lord of the fee. And by the 7th Edw. I. 
alienations in mortmain arc absolutely taken away, 
though the king misrht always exercise his prero- 
gative of granting a licence, which was lud sup- 
posed to be affected by the statute. 

It must appear, 1 think, to every cun*fhl impiircr, 
that the papal authority, though manifesting out- 
wardly more show *if strength every year, had been 
sucrctly undermined, and lost a great deallif its 
hold upon jiublic opinion, before the acvcssiyy^of 
Boniface VII I. in 12U4 to the jiontitical throne. 
The clergy were rendered sullen by demands of 
money, invasions of the legal right of patronage, 
and unreasonable partiality to the mendicant orders; 
a part of the mendicants themselves had begun to 
declaim against the corruptions of the papal court • 
while the laity, subjects alike and sovereigns, 
hxiked upon both the head and the members of the 
hierarchy with jealousy and dislike. Boniface, 
full of inordinate arrogance and ambition, and not 
sufficicntlysensibleof this gradual change in human 
opinion, endeavoured to strain to a higher pitch the 
despotic pretensions of former pontiffs. vU (ire- 


* 2 Tntt p 74. BUfkMonc, vol ii c 18 
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( HAP. gory VII. appears the most usurping of mankind 
hi.story of Innocent III., so Inno- 
KCCLEs. cent III. tliiown into shade by the superior au- 
I'oaK.n. Ronifacr VIII.' But, independently of 

tfie less favourable dispositions of the public, he 
wanted tlie most essential quality for an ambitious 
pope,* reputation for integrity. He was .suspected 
of having procured throiigli fraud the resignation 
of liis ])redecessor Celestine V., and his harsh treat- 
ment of that worthy man afterwards .seems to jus- 
tify the reproach. His actions however display 
the intoxication of extreme self-contidencc. If 
we may credit some historians, he appeared at the 
.lubilee 111 IU(W), a festival suceessfiilly instituted 
by himself to throw lustre around his court and fill 
his treasury,* dressed in imperial habits, lyith the 
two swords borne before him, emblems of his tem- 
poral as well as spiritual dominion over the earth.i 
iiis(iis|utcH It was not long after his elevation to the jionti- 
king (it fii-ate, before Boniface displayed his temper. The 
KngUiiii powerful sovereigns of Europe, Philip 


Till Jiiliilu \\.is .1 ti ntrrurs 
r<HDmenioraiu>n, in lionour of M 
IVUT and Si r.iiiU tM.ililisInd l» 
Tlonifiin* \ III on Iho f.uUi of an 
imaginary pr^rt^li nl a liiitury W- 
forr '1 111' p( nod w as soon ri*(lut t d 
to tif\y )car!i, and iruin iIilmicc to 
tii«ini)-liM, as It Mill lontiiiups 
llie court of Home at the next 
jubilei'uill litiwcuT read with u 
«igli tilt dtH('n|ttion giu'ii of that 
in 1 300 I'apa inDunicrabileili pe- 
cuniam ab iidiMii rcicpit, qma die 
ct noctc dun (Utici stalMnt ad 
altare Sancli Paub. tenentes in 


torum maiubus lailcllos, raslcl- 
lantea petuniam itdiniUin Mu- 
ralon. Plenary indulupiiccs w on- 
granted by Ifoiiifoce to all who 
!»huuld klip their jubilee at Koine, 
and I Mippuso are stdl to be had 
ou the same tcrmis. Matteo \ il- 
lam giM-s a turious aciount of the 
throng at Home in 
t liianuoric, l.xxi t 3. Velly, 
t 111 p 14^ T have not obseniM 
any authority referred to for 
this fact, which ih however in tlic 
character of Boniface. 



1)1 KINU TIIL MlUUll AOKs. 


the Fair and Edward the First, bepfaii at the same 
moment to attack in a very arljitrary maimer the 
revenues of the church. The Enirlish chTij) had, 
by their own volunta»y {brants, or at Icjist 
the prelates in their name, paid freqyeut '■uh'^idfe's 
to the crown, from the* beKinninff dl’the reiuMi of* 
Henry III. They had nearly in cHeet ^\^lled the 
ancient e.xemption, and retained onl\ the common 
pnvilcpre of Enfjlish freemen to ta\ theiiiH'be^- iii 
a constitutional manner. But Edward I. came 
upon them with demands so frcipient aiyl ex- 
orbitant, that they were compelh'd to take :id- 
rantage of a bull issued by Boniface,* fitrlnddiii}' 
them to pay any contribution to the state The 
kiiifi disregarded ♦very pretext, and sei/,nig their 
yoods jnto Ins hands, with other tuaiinic^l jiro- 
( codings, ultimately forced them to acipiiescc in 
Ins extortion. It is lemarkable, that t hc‘j)o pe 
appears to have been passue {hroiiglioiit tins con- 
test of Edward I. with his clergy. ' But it was far 
otherwise in France. Philip the Fair had impo.scd 
a ta.xon the ecclesia.stical order without their con- 
sent, a measure perhaps unprecedented, yet not 
more odious than the similar exactions of the king 
of England. Irritated by sonic iinwioiis differ- 
ences, the pope issued his bull know'ii by the initial 
words Clerici s laicos, absolutely forbidding the 
clergy of every inngJo'nfi to pay, under whatever 
pretext of voluntary grant, gift or loan, any sort 
of tribute to their government without his special 
permission. Though France wa.s not particularly 
named, the king understood himself to be in- 
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CHAP, tendocf, and took his revenge by a prohibition to 
export money from the kingdom. This produced 
EccLEs. angry renfonstrances on the part of Boniface; but 
1’OHf.R. gajiie^n church adli'ert-d 'so faithfully to the 
ciDwn, and shcAved indeed so much willingness to 
'be spoiled oPtlicir money, that he could not insist 
upon tiro most unreasonable propositions of his 
bull, and ultimately allowed that the French 
clergy might assist their sovereign by voluntary 
contributions, though not by way of tax. 

For a verv few vears after these circumstances, 

< » ft. 

the pope and king of France appeared reconciled 
to each otRl'r; and the latter even referred his dis- 
putes with Edward I. to the arbitration of Boni- 
face, “ as a pn\ate jiersim, Bfc'nedict of Gaeta, 
(Ins i^yopor name ’, and not as pontiflV’ an almost 
nugatory precaution against his encroachment 
upon teinjioral authority.* But a terrible storm 
broke out in the first year of the fouTteeiJtli’ cen- 
tiw) . A bishop of Painicrs, who had been sent as 
legate iioin Boniface with some complaint, dis- 
played so much insolence, and such disrespect to- 


• WA\i UcmmKford, n IfiO. 
Tlic award of Homfai c, wliiili hi- 
(-vprrsM's iiiinif-lf lo maki- boUi a.s 
pope and iU-iit-diit ul (ut-U, is 
puoli-ihcd in Kynif-r, t ii p UtO. 
aod II virv cquitabh- Ne\erthe- 
fou, the I rt'iiili liistoTidUs ttjfrw 
to chaiye him with partvaltty to- 
wards IdUard, and mt-nlion sev<«- 
ral proofii of i(, winch do not ap- 
pear in the bull itself Previous 
to Its puhluationf it was allowable 
enoun lo follow common fame ; 
but \ elly, a writer always careless 


and not always honest, has rp- 
{>cated mere falsehoods from AIo- 
u-ray and HHilIet, wbilp he refers 
to the mslrumciit itself iii llymt-r, 
which disproves them Hist de 
France, t \ii p 13'>, M. Gad- 
lard, one of the most candid 
critics in history that France ever 
produced, pointed out the error of 
her common historians in the 
Mim de I' Academic des Inscn})- 
tions, t xxiix. p 64'2 , and the 
editors of L’A rt de v^nher Ics 
Dates have also rectiried it 
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wards the king, that Philip, coi^sidering him as his ci| ap 
own subject, was provoked to put him under 
arrest, with a \iew to institute a criminal procev. Eau.n. 
Boniface, incensed beyond measure at this.vitTa-. 
tion of ecclesiastical and Icgatine psivileges. juib- 
Iishcd several bulls addres'fcd to tlie king and 
clergy of France, charging the former with u 
Miriety of offences, some of them not at all con- 
cerning the church, and commanding the latter to 
attend a council which he had summoned to meet 
at Rome. In one of then* instruments, the 
genuineness of which docs not seem li.ible to much 
exception, he declares m concise and ch-ar terms 
that the king was siih|ect to him in temporal as 
well as spiritual ‘matters. This propi)sitioi\ had 
flot hitherto been explieitly advanced, and it was 
now too late to advance it. Philip replied by a 
short letter in the rudest language, and ordered 
his bulls to be jmblicly bjiriied at Paris. Deter- 
mined however to shew the real strength of "his 
opposition, he summoned representalnes from the 
three orders of his kingdom. This is commonly 
reckoned the first asseiiiblv of the States (ieiicrak 
Tlie nobility and commons disclaimed with firm- 
ness the temporal authoritv of the pojie, and con- 
veyed their .sentiment', to Rome through letters 
addrcs.scd to the college of ( ’ardinals. The clergy 
endeavoured to steer a middle course, and were 
reluctant to enter into an engagement not to obey 
the pope's summons; yet they did not hesitate 
unecpnvocally to deny his temporal iiinstliction. 

The council however opened at Rome; and 
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notwithstanding the king's absolute prohibition, 
many French prelates held themselves bound to 
Iv? present. In thi.s assembly Boniface promul- 
igated.his Ihinous constitution, denominated Unam 
The church is one body, he therein 
declares, aiKC has one head. Under its command 
are two swords, the one spiritual, the other tem- 
poral; that to be used by the supreme jiontiff 
hnuseli'; this by kings and knights, by his li- 
cence and at his will. But the le.sscr sword must 
be sub|ect to the greater, and the temporal to the 
spintual authority. He concludes by declaring 
the subieetion of every human being to the see ot 
Rome to be an artiele of necessary faitli.* Ano- ■ 
ther,l)ull p/onounces all persoiis*of \\hat(*\er rank 
obliged to appear when personally cited before thV 
audience or apostolical tribunal at Rome; “since 
such IS our ])lcasure, who, by divine permission, 
rule the world." Finally, as the rupture wnth 
Philip grew more cMdently irreconcileable, and 
the measures pursued by that monarch more 
hostile, he not only excommunicated hini, but 
ortered the crown of Frauce to the enipexuCj^U- 
bert I This arbitrary transference of kingdoms 
was, like manv other pretensions of that age, an 
iinpiuvement upon the right of depetsmg excom- 


• I It Kjlll t si III jlOtC'sl.lft It- 

ck'SUP, Spiul.llls sClilt'H L'ltUllU;} Cl 
mntcrialh. Snl l^ (|uuiiin pro 
tcolfsui, illi \i M) .il) txer- 

lilt suinlotis nunti 
ivgum &c niiiiuinif it'll ad nutuni 
ft iMlicnliiini Mci-rdotii Omrtut 
4uttni xub gUdio, 


U tt'm)i()rali‘m .inctuntatein spin- 
tali subjui ikiUMtU — I' orro sul>- 
cssp Uomano poiititui omni lui- 
inanw criMtur.! du I.ir.imu'i, diii- 
iTiuH, dehnimiM ii |ininiinnanius 
oinnino tli' tifu'S^ilik* fidei, 
lAlraxAgaiil I j. lit \ui (. 1 
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inunicated sovereigns. Gregory VII. would not cii.\i* 
have denied, that a nation, rc1ea.scd by bis au- 
thority fretm its allegiance, must re-ehter iipin Ecci,ta. 
Its original right or»iTecting a new, vno/eijyii. 

But Martin IV. had assigned the crown of Aragtui 
to Charles of Valois; tfic first iiist^ce, I think,* 
of such an usur|>atiun of power, hut ^\lllc^l was 
defended by the homage of Peter 11 , who had 
rendered his kingdom feudally dependent, like 
Vaples, upon the holy see.* .Albert i'elt no eager- 
ness to realize the liberal promises of Buijifa<r, 
who was on the point of issuing a bull, nbsohing 
the sub)ecl.s of Philip from their iiilegianc(‘, and 
deilarmg his forfeiture, when a \ery uue.\|)eetcd 
circunistanee inticrii|)ted all his projects. 

• It IS not surprizing, when we eonsidiT hdw un- 
aeciistonied men were m those ages to disentangle 
the artful sophisms, and detect the falsehoods in 
point ol fact, whereon the jiapal supreniaev had 
been established, that the king of France should 
not haie altogether pursued the couise most be- 
coming his dignity and the goiKlness of his cause. 


* Irinocprit I\ li.td, Iiowcut, 

III ii|i])(iiiitnl diit Itolon, 

tinitliiT 10 Santliii II . kiiii! of 
INirUi,:il, to III ii "orl of <oad)iii«*r 
III tlu c;ri\t rmiit t'l of lli il liiij- 
<lrtTn. injoiniu',: tlit 1 trons !•> Iw*- 
iiotir liiin tis tlu ir sum n i„ii. .it llo 
''.imt time (IcdiriTij dni lo tlnl 
not inttiKl to dtjirni tin hiij, oi 
lll't l.L>Arill IsSUt, li IlC‘ slioultl 

of tlu kiiiLMoin JJul till'' 
was foii»iJ(.d on thi u ijiii si of tin* 
l'ormi:u«*7p iinbiliiv tlitm^cluv. 
who ili^sati lusi with 'siii- 


t lui s atltniri''l' S'Xi Ih*- 
(nt.il it lit t II ( 'J \il di 
\t nlii I h s ihiii s, t I |i 77i( 
Itiiiiif.Kf iiiMslid l.itiitH II. ol 
\r t.iiii w\)\ lilt I rown ol ^ inliin i, 
o\tr wliiili, howistr, ihi stt of 
Kti.'iit lini ilw<i\s pn ti iidi d t<i I 
siipt iiontx, li\ \irtut' of till lon- 
i.<sion fprobabK spurious i uf 
I iii."« tilt* ih'lHjii nr lit proiiiisiil 
J p di rn k kitv t»f Su ilx tin i mpin- 
of 1 oiistaiiliiiopit . wiiiili. J «up' 
piiM', WdUi lint .1 In I ol till liulv M( 
ftiaiinonv, I \xi < > 
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CHAP. lie fflve too m uch the air of 

withBoniface to what should have been a resolute 

KccLEs.i opposition to the despotism of Rome. Accord- 

I'OWKKJ *1 i ^ * ii * 

in^ly, in aji assembly of his states at Paris, he 
^feferred Mrplent charges against the pope, de- 
nying him fo have been legitimately elected, 
imputinf: to him various heresies, and ultimately 
appealing to a general council and a lawful head 
of the church. These measures were not very 
happily planned; and experience had always 
shewij, that Europe would not submit to change 
the common chief of her religion for the purposes 
of a single so\ereign. But Philip succeeded in an 
attempt apparently more bold and singular. Np- 
jjai'eb.ct.raini.ster who had takeman active share in 
all tlie jiroceedings against Boniface, was secretly 
dispatched into Italy, and joining with some of 
the Colonna fainih , jiroseribed as (ihihelins, and 
..raneoroiisly |)erseeuted by the pope, arrested him 
at«Anagnia, a town in the neighboiirhwd of Rom?r 
tii'vPWrtt'ln*' had gone without guards. This vio- 
lent action was not, one would imagine, calculated 
.to place the king in an advantageous light; yet it 
led accidentally to a favourable termination of 
his dispute. Boniface w'as soon rescued by the 
inhabitants of Anagnia; but rage brought on a 
fever, which ended in his death; and the first act 
of Ills successor, Benedict ^il., was to recoa^lc 
the king oTTFahee" to the holyicc.* 


* \rU), Hi'*! tU’ France, t m \ ri’niverMU dt. Fans, i ii n. 170 
1 ' loo— 2VH. 1 rosier, Him dt K.c, 
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The sensible declio c of the papacy is to be chap 
dated from the ^mntiiicate'of BonHace \Tn., who 
had strained its authority to a higher ])hch than i:rrLEs. 
any of his predecessors. There is a spejl wrijugiri 
by uninterrupted good fortune, whidi captnatPs 
men’s understanding, and persuades them, against 
reasoning and analogy, that Molent powet fs im- 
mortal and irresistible. The spell is broken by 
the first change of success. Ift* have seen the 
working and the dissipation of this charm with a 
rapidity to which the events of former times bear 
as remote a relation as the gradual proeesse.s of 
nature to her deluges and her voleSiioes. In 
tracing the jiapal empire over mankind, we have 
no such marked and definite crisis of revolution. 

Ihit slowly, like the retreat of waters, oY the 
stealthy jiace of old age, that extraordinary power 
over human ujiinioii has k-cn siibsiding for five 
centuries, 1 have already observed, that the 
svinptoms of internal decav may be traced lar- 
tiier back. But as the retroee-ssion of the Uoman 
terminus under Adrian gave the first overt proof 
of decline in the ambitious energies of that em- 
pire, so the tacit submi.vsion of the .sueee.ssurs uf 
Boniface VI if. to'tlie "king of France might have 
been hailed by Europe as a token that their in- 
fluence was beginning to abate. lnipri.soned, 
insulted, deprived eventually of life by the vio- 
lence (»f Philip, a prince e.xeommunicated, and 
who had gone all lengths m dclying and do- 
spiMiig the papal jurisdiction. Boniface had every 
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claim to be avenged by the inheritors of the 
same spiritual dominion. When Benedict XI. 
resciijded the bulls of his predecessor, and ad- 
fflittfd Ptnlip the Fair to communion without 
iftsisting on, any concessions, he acted perhaps 
prudently, But ga\e a fatal blow to the temporal 
authority of Rome. 

Benedict XI. lived but a few months, and his 
successor Clement V., at the instigation, as is 
L’ommonly siippn.sed, of tlie king of France, by 
H'hoiip influence lie had been elected, took the 
jixtraordinary step of removing the papal to 
UTvignon. In this city it remained for more tW 
seventy years ; a period which Petrarch and other 
compare to that of the Babylonish 
fcaptivity. The majority of the cardinals wias 
■ilways French, and the }H)j)es were uniformly of 
Ithc same nation. Timidly dependent upon the 
court of France, they neglected the interests, and 
lofct the afl'ections of ftaly. Rome, forsaken by 
herMneitign, nearly forgot her allegiance; what 
remained of pajial aiithonU m tlic ecclesiastical 
territories was exercised by cardinal legates, little 
to the honour or advantage of the hol\ see. Vet 
the senes of Avignon pontifls were far from insen- 
sible to Italian politics. These occupied on the 
contrary the gieater part of their attention. But 
engaging in them from moti\es too manifestly 
aelfish, and being regarded as a sort of foreigners 
from birth and residenc-e, they aggravated that un- 
popularity and bad reputation w Inch from various 
other cau.ses attached itself to their court. 



ULUING TtlK MIDDLL Alhi. 


331 . 


Though none of the supreme pontifls after ^ni- c u a p. 
face VIII. ventured upon such e.\plicit assuinp- 
tions of a general jurisdiction over soveftigps by^ircLM. 
divine right a.s he liaA made in Ins cQntroxjprsV 
with Philip, they maintained one , memorable ||«£r«iih 
■struggle for temporal power against fhe emperor 
Louis of Bavaria. Maxims long boldly repeated' 
without contradiction, and engrafted upon the 
canon law, passed almost for articles of faith 
among the clergy, and those who trusted in them . 
and in despite of all ancient authorities, (’lepicnt 
V. laid it down, that the po|)Cs, having transferred 
the Roman empire from the (Ireeks to the Uer* 
mans, and delegated the nuht of nominating an 
emperor Uj certain «electors, still resell ed the pn*- 
ro|!ativo of approving the choice, and of rece'ivmg 
from its subject upon his coronation an oath ol 
lealty and obedience.* This had a regard to 
Henry VI 1 ., asIio denied that Ins oath bore any 
such interpretation, and whose measun's, much to 
the alarm of the court of AMgnon, ^^ere directed 
towards the restoration ol his imperial rights in 
Italy. Among other things, he conlerrcd the rank 


* RtimAni |trinci[H*s, Kc 

J{om.mo pcmtHui, j i|Uo approba- 
lit'iicin pemna- ati iiiiju'nalis n 1- 
MludniJH apiccm assuroentlap, iiit- 
iitm utiriioiifm, t.«i)''t*cratn»iH'ni <t 
imjK'ni poronant ampiuni, mu 
submilUTt: capita non nputaruul 
iridrjiiuin, swjiH illi (t (idem pc- 
(.lesii, ()UJ' a CirxciH ifn|j«‘num 
irainiulil in (Jermauos, <*1 a fpia ad 
certos ponim pnncipr^ jii'! cl i>0' 


flicendi in 

tonm |>osim(>dum jtromoxindtiin, 
|nrlinPt, aii‘»lriiii;rn \iinuln jma- 
inpnti, *tc rii'menl I ii lit i\, 
llii li nriH of the uatli, an m itul 
in this constitution, do no! war- 
rant the po|Mi'i inttrprt.laliou, but 
iinpK nnlv that the t-nijn pt shall 
l>e the advocate or dciciKlt r of the 
( hurch 
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CHAP, of vicar of the empire upon Matteo Visconti, lord 
of Milan. The popes had for some time pre- 
ECCi.Es. ^tend^d ft) posse.ss that vicariate, during a vacancy 
I’owim. ^ em})irc ; and after llenry'-s death, insisted 
dpon Viscopti’s surrender of the title. Several 
circumstances, for which I refer to the political 
histo'ridns of Italy, produced a war between the 
|)ope’s legate and the Vi.sconti family. The em- 
peror Louis sent assistance to the latter, as heads 
of the (iliibeliii or imperial party. This inter- 
ference cost him above twenty years of trouble, 
.lolin XXII., a man as passionate and ambitious 
as Boniface himself, immediately published a bull, 
in w'hich he asserted the right of administering the 
empire during its \'acancy, even in (Ij'rmany, as 
It seems from the generality of liis expressioh,'; 
as well as of deciding in a doubtful choice of the 
electors, to appertain to the holy .',cc ; and com- 
manded Louis to lay down his pretended authority, 
until the supreme jurisdiction should detcrniine 
upon his election. Louis’s election had indeed 
been (picstionable, but that contro\ersy was al- 
ready .settled in the field of Miihldorf, where he 
had obtained a victory o\er his competitor the 
duke of Austria ; nor had the jiopc e\er interfered 
to appease a civil war during se\ oral jears that 
Germany had been internally distracted by the 
dispute. The emperor not yielding to this per- 
ljl23 emjitory ordcr”was excominunieated ^ his vassals 
were absohed from their oath of fealty, and all 
treaties of alliance between him and foreign princes 
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annulled- Germany however rciiiained linn ; and ciiaI’. 
if Louis himself had manifested* more decision of 
mind, and uniformity in lus conduct, thoicourt of kccijcs. 
Augnon must ha\e* syfifallj laded in a conU'Ntr * ^*" *^'*'' 
from which it did not in fact conic out icr\ .su(> 
ccvsful. But while at ohe time he went mtem- 
[lerate lengths against -lohn XXll., pulilishing 
scandalous accusations in an assembly of the citi- 
zens of Rome, and causing a Franciscan friar to 
be chosen in his room, after an irregular sentence 
of deposition, he uas al\%u\s anxious to iiegiitiate 
terms of accommodation, to giie up his own 
actnc partizans, and to make eonceit^ions the 
most derogatory to his indejiendencc and dignity. 

I'loin John indeed Jie liad nothing to exjiect, but 
IWnediet XlL would gladly ha\c been ri'cmiMled, 
if he had not feared the kings of France and Na- 
ples, jiolitical adiersaries of the em|>eior, who 
kept the Aiigiion pojies m a' sort ol si-riitiide. 

His successor, ('lenient VL inheiited the implii- 


cablc aniinosit\ of John X.XII. tow aids Louis, who 
died w'lthout obtaining the absolution he had long 
abjectly solicited * 

niougTf file want oi tiimnesh in this einjicror s simuof re- 

® I sislann lo 

character fjaM* MHiictinics a nininciitars triuni|}h to u^ur- 
the jiopes, it IS e\ident that their authoritj lost 
ground during the coiitinuanee ol this struggle. 

T][eir right of contirming im|)crial elections was 


•Silimidl.Ilist desAlltniaiiiK, ImWcck ilif emiiin- and lui'aiv 
t u p 440— .136 leems thf best Sff alw.Siruous Corp IliU (>fr 
moiiern uutlionty for ihu tonlcii mdri. p 5U1. 
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CHAP expressly denied by a diet jield. jjit Frankfort m 
iSsC wfiich established as a fundamental prin- 
ECCLES. ciple^ that the imperial dignity depended upon 
POWER. alone, and that whdevei' should be chosen bv 

# • J 

a majority of the electors became immediately 
both king And emperorl with all prerogatives of 
that station, and did not vecpiirc the approbation 
of the pope.* This law, confirmed as it was by 
subsecinent usage, emancipated the (lernian em- 
pire, which was immediately concerned in op- 
posing the papal claims. But .some who were 
aoti\ely engaged in these transactions took more 
extensive' views, and assailed the whole edifice of 
temporal power w'hich the Homan see had been 
oon.structing for more than two centuries. Several 
men 'of learning, among w'hom Dante, Oeklimn, 
and Marsilius of Padua, are the most con.spicuous, 
investigated the foundations of this superstructure, 
and exjiosed their’insufficiency.t Literature, too 
long the passive handmaid of spiritual despotism. 


* QutVl im|MTialis dirnita^ rl 
potfilas imnictiiait tx solo Deo, 
rt qui'nl (Ic ]urr imperil con- 
Huvtudine antiqintiis approbatu 
postqiiaiii aliijins fliijitur iii iinpo- 
rulori'm sivt* ah elKtonhus 
Jinpeni (onionliUr, \(I nujori 
parto ninindcin, ••tatini i\ sola 
oli'Clamt* I st ie\ \erus ct impmtor 
RoinaTiDnim censfndus rl rinmi' 
nandm, oi ridom debft ab omni- 
bai innirrio siihjectis obedin, et 
admiiiiHtnindi jum impinii rt ca*- 
Ifira faciondi, qiu ad imperalorem 
verom pcriinrnt, plena nam hal)et 
potestitem, npc I’apw sive sedii 


apostolicx aiit nliou|us altenu.s ap< 
jirobatione, contirmaiionOf aucton- 
talf indijift \ el consensu, Schmidt, 
p .M3 

] Iriannone,! xxii c 8. Schmidt, 
l \i p 1V2 ]hntp\\ as dead be- 
fore liii'se eicnis, but hh princi- 
ples were the same Ockham had 
already exerted his talents in the 
same c.iusr by writine, in behalf of 
Philip 1 \ aifuinst ftoniface, a dia- 
loirue l>rtuc('n a kniffht and a clerk 
on the temporal supremaev of the 
church 1 nis is published amonj; 
other tracts of the name class m 
(loldastus, Monarchia Impeni, p 
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began to assert her nobler birtnnght ot minister- chap 
ing to liberty and truth. Though Ihe writinijs of 
these opponents of Rome are n<»t always«reasoncd fa’clks. 
upon very solid prftigjires, tliej at lea-st tau^W 
mankind to scrutimxe what had been received 
with implicit respect, aftd prepared**llic way for 
more philosophical di.'scussions. About thi.<i time 
a new class of enemies bad unexpectedly risen up 
against the lulers of the church. These were a 
part of the Franei.scaii order, who had .seceded 
from the main body, on account of alledge<i de\i- 
ations from the rigoui of their )irimitne rule. 

Their schism wa.s chiefly foiindoil upoit*a tpiibble 
al)out the right of projierty in things consumable, 
which they mainUmed to be lucoinpatible with 
the ab.soI*iite ])o\eity prescribed to them. • This 
frivolous sophistry was united with the wildest 
fanaticism , and as John XXII. attempted to re- 
press their follies In a cruel jit^seeution, they pro- 
claimed aloud the coiru|itlon of the church, fi\ed 
the name of .\nticlirist upon the papaey, and 
warmly supported the emperor Louis throughout 
all his contention with the holy see.* 

Meanwhile the pojies who .sat at Aiignoii con- iinpnu <ii 


n. lliis ilialo{;ue lb transldLiitJ 
intirt' in (he Sonee du \crKiir, >1 
mon- celebrated perfurmance, a«i- 
enbed to Haoul de iVesleb undtr 
( liarlen \ , 

• The schism of the rigid Fran- 
ciscans or Fratncelli is one of the 
most lingular parta of eccleMasti- 


cai hiktorv, ami had a material 
t( fiJi m V Uilh Ui (li prcsi th<‘ If m- 
pi;ral authority of iht pa|>a(\, ami 
to pa\e the vay for Uit* J(t'forni.i- 
tifin. It IS fully tn'dted b) Mo- 
diciin, cent 13 and 14 , and by 
Crevicr, Hist de I'l’nivirsiu di* 
Pam, l. II. p. 23 J— Jol 
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tinued to invade '(vith surprizing rapaciousness the 
patronage and^ revenues of the church. The man- 
dats or Utters directing a particular clerk to be 
preferred seems to hav6 girtn place in a great 
de^ee to the more effectual method of appro- 
priating beiieficcs by reservation or provision, 
which was carried to an enormous extent in the 
fourteenth century, jlujui the most insa- 
tiate of pontiffs, xgsexved to hunseif all tlm 
bishoprics in Christendom.* Benedict X^I. as- 
sumed the privilege for hi.s own life of disposing 
of all benefices vacant by cession, deprivation, or 
translatioTt. Clement Yl. naturally tliouglit that 
his title was equally good with lus predecessor’s, 
and contuiued the same right/or his own time; 
which soon became a permanent rule of the Bir- 
man chancery, (■ Hence the appointment of a 
prelate to a rich bi.diopric was generally but the 
first link m a chain' of translation, which the pope 
cquld regulate accordiifg to his interest. Another 
ca|)ital iiinmation was made by .lohn XXII. in 
the establishment of the famous tax, called an- 
nate.s, or first fruits of ecclesiastical benefices, 
which he imposed for his own benefit. These 
were one year's ^alue, estimated according to a 
fixed rate in the biwks of the Roman chancery, 
and payable to the papal collectors throughout 

* Ficury, Instilulion'i, &.r t i authorily of the metropolitan, till 
j). 368. 1 iVul on lienefices, c Innocent III, resened this prero- 
37. to the holy see. De Marca, 

I F Faiil, ( 38 Translations 1. ti. c. 8. 
of bishops bad been made by the 
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Europe* Various other devicfsYrere inx'ented c hap. 
to obtain money, which these legenerate po)H!s, 
abandoning the magnificent schemes of *he^r pre- eccus. 
decessors, were coiftcpt*to seek as theif prii^cipifl 
object. John XXII. is said to havc^accumulaWd 
an almost incredible treasure, oxaggcrSted perhaps* 
by the ill-will of his contemporaries; f but it may 
be doubted whether even his avarice reflected 
greater dishonour on the church, than the licen- 
tious profuseness of Clement VI.| 

The.se exaction.s were too much encouraged by 
the kings of France, who participated m the 
plunder, or at least required the inutiiartl.ssistance 
of the popes for their own imposts on the clergy. 

John XXII. obtaiued leave of (’harlcs the Fair to 
l«wy a tenth of eccle.siastical revenues,^ and (’le- 
ment VI., in return, granted two-tenths to Philip 
of Valois for the e.vpeiiscs of hi>' wai . A similar 
tax was raised by the same aiifliority towards the 
ransom of Jolm.ll These were contributions for 


• r Paul, c Ilt'un, \i 
424. l)e Marca, I \i c JO P-i^- 
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demned b) themselves. De Mait <( 
ibid It IS noticed as a rcmirk- 
able thing of Innocent IV' , that In* 
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CHAP, nation^ purp^M^ unconnected with religion, 
which the popes had never before pretended to 
ECCLES. impose, and which the king might properly have 
POWER, ijjg consent bf ,his clergj', according 

to the practice of England. But that consent 
'might not always be ol)tained with ease, and it 
seemdd *a more expeditious method to call in the 
authority of the pope. A manlier spirit was dis- 
played by our ancestors. It was the boast of 
England to have placed the first legal barrier to 
the usurpations of Rome, if we except the dubious 
and' insulated Pragmatic Sanction of St. Louis, 
from whi??h the practice of succeeding ages in 
France entirely deviate. The English barons 
had, in a letter addressed to Bo/iiface VI 11., abso- 
lutely disclaimed his temporal sujireu'laey o^ar 
their crown, which he had attempted to set up by 
intermeddling in the (jiiarrcl of Scotland.* This 
letter, it is remarkable, is nearly coincident in 
point of time with tIuU of the French nobility . 
and the two combined may be considered as a 
joint protestation of both kingdoms, and a testi- 
mony to the geiKTdl .sentiment among the sujierior 
ranks of the laity. A very few years afterwartls, 
the parliament of CatluJe wrote a strong remon- 
strance to Clement V. against the system of pro- 
visions and other extortions, including that of 
first fruits, which it was rumouivd, they say, he 


I tx. p 431 h bfCATni* a rrgulir plinl (ir^t to Conner, 

practice for ill!' kinf; to obtain tbc t xx p Ml 
pope'f con«ei)i to lay x tax on hi< • Ryme/, t ii p. 373 Colliff, 
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was meditating to demand/ Ht the cburt of 
Avignon was not to be moved remonstraaccs; 
and the feeble administration of Edwarj) 11, gave 
Mray to ecclesiastical usurjiations at liome as wefl 
as abroad.l Ills magnanimous son took a liolder 
line. After complaining inedectuall^ to Clement' 
VI, of the enormous abuse which reserved almost 
all English benefices to the ppe, and generally 
for the benefit of aliens,] he passed in 1350 the 
famous statute of proMsors. This act, reciting 
one supposed to have been made at the par jiam eut 
of Carlisl e, which, however, does not appear,^ 
and complaining in strong language of tl.f mischief 
sustained through continual reservations of bene- 
fices, enacts that all elections and collations shall 
l,tp free, ift.*cording to law, and tlftit, in* case ‘any 
provision or reservation should be made by the 
court of Koine, the king shoiilil for that turn have 


• Iloliili f\irl?jiin'riii, till I p 
3(J4 Tins real), 
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] It IS singular, that Sir F Coke 
should assert, that this act riu.'iir«, 
and IS (bunded upon llie statute 
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the coUatioD of ivfgh benefice, if it be of ecclesias- 
tical election of |)iftronage.* This devolution to 
the crowiv which seems a little arbitrary, wjus the 
ohly remedy that could be effectual against the 
jonnivance'and timidity of chapters and spiritual 
matrons. Wc cannot assert that a statute so nobly 
planned. was executed with equal .steadincs.s. 
Sometimes by royal dispensation, sometimes by 
neglect or evasion, the papal bulls of provision 
were still obeyed, though fresh laws w’cre enacted 
to the same effect as the former. It was found on 
examination in 1307, that some clerks enjoyed 
more thafr twenty benefices by the pope's dis- 
pensation.j" And the parliaments both of this and 
of Richard II.'s reign invariably complain of the 
disregard shown to the statutes of provisots. Thii! 
led to other mea,sures, which 1 shall presently 
mention. 


, Betura of Tlic rcsidcncc of the pojies at A\ ignon gave 
SoM very general offence Ut Europe, and they could 
not thenisehes a\oid perceiving the disadvantage 
of absence from their proper diocese, tlie city of 
St. Peter, the source of all their claims to sove- 
reign authority. But Rome, so long abandoned, 
offered but an inhospitable reception; Urban V. 
returned to A\ ignon, after a short experiment of 
the capital; and it was not till I_3 7( i^Jlint the pro- 
mise, often repeated and long d^ayed, of restoring 
the papal chair to the metropolis of Christendom, 
was ultimately fulfilled by Gregory XI. His 
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death, which happened soon aft^Ards, prevented, 
it is said, a second flight tharhe M'as pre|)aring. 
This was followed by th e gre at scWsb, pne pf 
the most reinarkab'ie 'events in ecclesia^ical his-, 
tory. It is a diflScuIt and by no moans an inter- 
esting question to determine the validity of that 
contested election, which distracted the Latin 
eluirch for so many jears. All contemporary 
testimonies are subject to the suspicion pf partia- 
lity in a cause where no one was permitted to be 
neutral. In one- fact howeier there is a common 
agreement, that the cardinals, of whom^the niajo* 
iitywerc French, ha\ing assembled in conclave 
for tl e election of a successor to Gregory XL, 
^^ere dispirbed Ifj- a tiiiiiultuous popplacc.^who 
deniaiuled \\ itli iiieiuiccs a Roman, or at least, an 
Italian jiope. This tunuilt a])[)ears to liaie been 
suflicieiitly Moleiit to excuse, and in fact did pro- 
duce, a consideralile degree ol intimidation. After 
some time, tjre cardinals made choice of the arch- 
bishop of Ban, a XeapoTlfaB^ whff a.ssunied the 
name of I'rban VI. Uis election satisfied the j)o- 
piilace, and tranquillity was restored. The car- 
dinals announced their choice to the absent mem- 
bers of their college, and liehaved towards Urban 
as their pope for scieral weeks. "But his uncom- 
mon harshness of temper giving them offence, 
they w ithdrcw to a neighbouring town, and pro- 
tc.sting that his election had been compelled by the 
violence of the Roman impulace, annulled the| 
whole proceeding, and eho.se one of their own 
number, who took the |Hintifical name of Clement 
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CHAP. VII, Such ar^tfe leading circumstances which 
produced the Wmlous schism. Constraint is so 

KC'CLEs. destructive of the 'essence of election, that suf- 

I’OWCR • * ' . I . . . 

frageSi given through actual (intimidation ought, I 
think, to be tjeld invalid, ^even without minutely 
inquiring whether the degree of illegal force was 
such as might reasonably overcome the constancy 
of a firm mind. It is improbable that the free 
votes of the cardinals would have been bestowed 
on the archbishop of Bari; and I should not feel 
much, hesitation in pronouncing his election to 
have beonjoid. But the .sacred college unques- 
tionably did not use the earliest opportunity of 
protesting against the \iolence they had suffered; 
and we niav infer almost with* certainty, that if 
Urban s conduct had been more acceptable to thal 
body, the world w'ould have heard little of the 
transient riot at his election. This however opens 
a delicate question in jurisprudence; namely, 
under what circumstances acts, not only irregular, 
but substantially ln^alld, are capable of receiving 
a retro-active confirmation by the aciiuiescence 
and acknowledgement of parties concerned to op- 
pose them. And upon thi.s, I concei\e, the great 
jiroblem of legitimacy between Urban and Cle- 
ment will be found to dejicnd.* 


• J^nFdiii liiN (olU-cietl all the 
oriKinul te<«tiiuoniL*i on bolli snlrs 
in the dm bt»ok of his Concilo tie 
l*ise. No ()(.'( iHion has 

i‘»rr bcrii mwK* ihc subject, 
but tlie Koman j>oT)rD are number* 
e<l ID the commoim reemed list, 
and those of Afignon ar« nut. The 


modern It.ilmn writers eipress no 
doubt about ihi* legitimacy of I r- 
baii, the brench at most intimate, 
that ricment's pretensions were 
not to be wholl) rejected. But I 
am u)ing too much on a question 
so ttttcrh unimportant 
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Whatever posterity may hav/jMged almutthe chah. 
pretensions of these competitej4jjWey at that time 
shared the obedience of Europe, in nearly equal eccles. 
proportions. Urba*n remained at Romp; powm. 

resumed the station of ’Avignon. To tlie fonTlerMGa”^- 
adored Italy, the Empire, Englahd, and the* 
nations of the north; the latter retained 'in his; 
allegiance Franco, Spam, Scotland, and Sicily.' 
Fortunately for the church, no (jueKtion of re- 
ligious faitli intermixed itself with this schism, 
nor did any other impediment to re-union, exist, 
than the obstinaey and scltishness of the contend- 
ing ])arties. As it wa:, impo.ssible to come to any 
agreement on the original merits, there seemed to 
be no means of •healing the wound but by the 
Abdication of both popes and a fresh undi.sputed 
election. This i\a'' the general wish of Europe, 
but urged \m11i particular zeal by the court of 
France, and, abme all, by thd university of Pans, 
which esteems this period the most honourable in 
her annals. The cardinals however of neither 
oliedieuce would recede so far from their party 
as to suspend the election of a successor upon a 
vacancy of the jxintilicate, which would have 
at least removed one-half of the ob.stacle. The 
Roman conclave accordingly placed three pontitfs 
suecevsively, Boniface I.X., Iniwent VI., and 
Gregory XII. in the seat of I’rban VI,; and the 
cardinals at Avignon upon the death of Clement 
in 1394 elected Benedict XIII., {Peter de Luna,) 
famous for his inflexible, obstinacy m jirolonging 
the .schism. He repeatedly promised to sacrifice 
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his di^itj for ^L^ake of unwn. But there was 
no subtofuge Cuybich this crafty pontiff had not 
recourse «n order to avoid compliance with his 
word,^ thouji;h importuned, ;thfeatened, and even 
besieged in his palace at Avignon. Fatigued by 
liis evasions,* V'rance withdrew her obedience, and 
tlie GaKican church continued for a few years 
without acknowledging any supreme head. But 
this step, mIucIi was rather the measure of the 
university at Paris than of the nation, it seemed 
advisable to retract; and Benedict was again 
joheyed, though France continued to urge his 
'resignation. A second subtraction of obedience, 
or at least declaration of neutrality, was re- 
solved upon, as preparatory to the convocation of 
a general council. On the other hand, thost 
who .sat at Uoiiic displayed not less insincerity. 
(Iregory AH. bound hmi.self by oath on his acces- 
sion to abdicate v\hl*n it .should appear necessary. 

while these rivals 'were loading each other 
with the mutual reproach of .schism, they drew 
on tlieni.selves the siisjneion of at least a virtual 
collusion in order to retain their respective sta- 
tions. At length, the cardinals of both parties, 
weaned with so much dissimulation, deserted 
their masters, and summoned a general council 
to meet at Pisa.* 


r The eouncil as.seinbled at Pisa depo.sed both 
Gregory and Benc'dict, without deciding in any 


* VilUrfl, Concile dc iW iljst. dc ri'iinemt^ 
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respect as to their pretensions, ^<R elected* A Ipy. chap. 
a nder V. b y its.oyn suprewp 4i|j^ty. This an- { 
thority, however, was not univemlly recognized j 'ecclds. 
the schism, instead 6f being healed, bei^ne pore 
desperate ; for as Spain adhered firmly to Bene- 
dict, and Gregory was *not without 'supporters, 
there were now three contending pontiffs* ih the 
church. A general council was still, however, 
the favourite and indeed the sole remedy; and 
J ohn XXIII. , successor of Alexander V., was 
reluctantly prevailed ujion, or jierhaps trepapned 
into convoking one to meet at Consbince. In J474 
this^clc.liiCii^ assembly ho • 

a sentence which he incurred by that tenacious 
clinging to his dignity, after repeated promises to 
abdicate, w hu h had already proved fatal fo his 
competitors. The deposition of John, confe.ssedly 
a legitimate pojie, may strike us as an extraordinary 
measure. But, besides the opportunity it might 
afford of rcst<»ring union! the council found, a 
jirctext for this .sentence m his enormous vices, 
which indeed they seem to have taken ujion com- 
mon fame without any judicial procc.ss. Tlie 
true motive, however, of their proceedings against 
him was a desire to make a signal display of a new 
system which had rapidly gained ground, and 
which I may u-nture to call the whig principles 
of the Catholic church. A great question was at 
issue, whether the polity of that e.stablishnient 
should be an absolute, or an exceedingly limited 
monarchy. The papal tyranny, long endured 
and still increasing, had excited an active spirit 
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CHAP. 01 reionnanoH Which the most distinguished 
ecclesiastics of prance and other countries en- 
ECCLES. coura^ed. They recurred, as far as their know- 
powER. allowed, to a more ppinlitive discipline Am 
the canon law, and elevated the supremacy of 
general coihicils. But in the formation of Aese 
they did not scruple to introduce material inno- 
vations. The bishops have usually been con- 
sidered the sole members of ecclesiastical assem- 
blies. At Constance, however, sat and voted not 
)only Ac chiefs of monasteries, but the ambassa- 
dors of all Christian jirinces, the deputies of 
'unnersitlcs, with a multitude of inferior theolo- 
*gians, and even doctors of law.* These were 
naturally accessible to the pride of sudden eleva- 
tion', which enabled them to (‘ontroul the strong, 
and humiliate the lofty. In addition to this, the 
adversaries of the court of Rome carried another 
not less important innovation. The Italian 
bifhops, almost universallj in the papal interests, 
were so nuineroiis, that if sutfrages had been 
taken by the head, tlu-ir prejionderaiice would 
have impeded any measures of transalpine nations 
(towards reformation. It was determined, there- 
jfore, that the council should divide itself into 
' four nations, the Italian, the (ierman, the French 
and the English ; each with ecpial rights, and 


• Jjenfantf ( nncilr* <lr ('on- faith, hut only on questions rf- 

^Uncf, t. I |i 107 [ttiit. 17.*7 ) to thi* settlement of the 
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.i^rr«'d, that tlu< aiuba^sadon ecclesiastics were allowed to vote 

could not tote U[) 0 n artulrs of pmcrally 
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that every proposition having b^n-Mparately dis- 
cussed, the majority of the foul simuld prevail * 
This revolutionary spirit was very unascejptable 
to the cardinals, wh'o rf?ul)mittcd reluc^ntly^, ani 
with a determination, that did not jirovc altogether 
unavailing, to save their papal morfhrcliy by a 
dexterous policy- They could not, howeVef, pre- 
vent the famous resolutions of the fourth and fifth 
sessions, which declare that tb.e xiQUQcil has re- 
cened, by divine rigl^ au authority to which 
every rank, even the papal, is obliged to si^bmit, 
in matters of faith, in the extirpation of the pre- 
sent schism, and in the rcrorhiation ortfie church 
both in its head and its members; and that every 
person, e\en a pope, who shall obstinately refuse 
tb obev ftiat council, or any other lawfully as- 
sembled, IS liable to such punishment as shall be 
necessary.t These dcc-ices are the great pillars 
of that nioderate tlicoiv willi respect to the 
papal antlioiiU, wlmli dislmguislied the (jallic,an 


' This s»*])ar.itioti of 1 as 

a co-fqual Itnih of ilic (ouoii*, 
MWi i,r»al umbrajt to tin lYpiiih, 
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down with d nrofuMoii of authori- 
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fail to put in n.^piisiiiuii the iin- 
lueasurable fiedn^rccs of Ireland 
Joseph of Anmathca, who plariti'd 
( hnstiauity and his slid at 
tunbur)', did his best n* hilji tlie 
cause. The recent victor) of .\/in- 
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CHAP. churcli,and irfeitobraced, I presume, '4>y almost all 
laymenf and me f^ajor part of ecclesiastic^ on this 

EccLEs. side of the Alps. Thcv embarrass the more popish 
churphmep as the Revolu/ioh does our English 
tones; some boldly impugn the authority of the 
* council of VL'onstance, Mr^ile others chicane upon 
the interpretation of its decrees. Their practical 
im p ortance is not, indeed, direct; universal coun- 
cils exist only in po.ssibility ; but the acknow- 
fledgement Of a j)o.s.sible authority paramount to 
'the ^ce of Rome has contributed, among other 
jmeans, to chock its usurpations. 

The purpose for which these general councils 
had been required, next to that of healing the 
schism, was the reformation of abuses. All the 

* * I 

rapac'iou.s exactions, all the scandalous venality 
of which Europe had complained, while unques- 
tioned pontifts ruled at Avignon, appeared light in 
comparison of the |iraetiees of both rivals during 
the schism. Tenths repeatedly levied upon the 
clergy, annates rigorously exacted and enhanced 
by new valuations, fees annexed to the compli- 
cated formalities of the papal chancery, were the 
means by which each half of the church was com- 
pelled to ix'i mbur.se its chief for the subtraction of 
the other’s obedience. Boniface IX., one of the 
Roman line, whose fame is a little worse than 
that of his antagonists, made a gross traffic of his 
patronage; selling the privileges of exemption 
from ordinary jurisdiction, of holding benefices in 
euiumendam, and other dis{K.‘nsations invented for 
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the benefit ojt the holy see.* l^t^ng had 
attempted.al J[?i8a towards rpfonfa^r At£fla* 
staage the majority were ardent 'and sincere ; the 
of <110 ‘French, German, ' and*' 
English churches ^et \\ith a determined 'and, 
as we have seen, n<it aliy^js unsuccess^ 
tion toa^^rt. their ccdewastjcal liberties.. They 
appointed a committee of reformation, whose re- 
commendations, if earned into effect, would have 
annihilated almost entirely that artfully con- 
structed machinery by which Rome had absorbed 
so much of the revenues and patronage of the 
church. But men, intcie.stcd in perlJetuating 
these abuses, especially the cardinals, iinpntved 
the advantages wfich a skilful goveniment al- 
ways cnj<A-s in plajing against a jiopufar assem- 
bly. They availed themsebes of the jealousicf 
arising out of the division of the council into na- 
tion.s, which exterior ])olitioal Virciim-stanccs had 
enhanced. France, then ht war with England 
whose pretensions to be counted as a fourtf 
nation she had warmly disputed, and not wel 
disposed towards the etiijicror Sigismund, joinet 
w'ith the Italians against the English and (ier 
man members of the council ih a matter of tin 
utmost importance, the immediate election of i 
fiope before the articles of reformation should b 
finally concluded. The.se two nations, in return 
united with the Italians to chu.se the cardma 
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Colonlia, agai^'stLthe advice of the French divia^g, 
who objected(to]kny member of tlie^aaored col- 
lege. Tjie court K)f Rome were gainers in both 
tiuesttons. MartiiLy • tiRnew pQpe, soon evinced 
his determination to elude any substantial reform. 
After publishing a few •constitutions tending to 
redress fiome of the abuses that had arisen during 
the schism, he contri\cd to make separate con- 
ventions with the se\'eral nations, and as soon as 
possible dissolved the council.* 

By ohe~oT the decrees past at Constance, ano- 
ther general council was to be assembled in five 
years, a ^cond at the end of seven more, and from 
that time a similar representation of the church 
was to meet every ten years. jVIartin V. accord- 
ingly*convoked a council at Pavia, wliilli, on ai- 
count of the plague, was transferred to Siena; but 
nothing of importance was transacted by tins as- 
sembly. t That which he summoned seven years 
afterwards to the city of Basle had very different 
results. The pope, dying before the meeting of 
this council, was .succeeded by Eugeiiius IV., who, 
anticipating the spirit of i(s'disnissidfil!(niib?li]^tiBd 
to ifcii mdcpcndei u c in the ou tsej, l^trags- 

ferring the place ofsesMcu) to an Italian city. No 
point was reckoned so material in the contest be- 
tween the popes and reformers, as whether a coun- 


• Ijpnftiiit, ( uncile tie ( t>n- 
stiince runioumvss tiN 

u impirtuhty of tins \^oik justly 
render it in ilmost exilusivc ju- 
tlionty. Crf\ief (Eliit de I'l ni- 
de Piri5. t iii ) f;nrn 


i {;ood nbridut ment , niui Nlmndi, 
(Ilm dc*i Allimaiids t \ ) is wor- 
th) of att(*Dtioii 

j LcnfantjGuerredcs IIussiios, 
t I p -223 
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cil should sit in Italy or beyonA ftie Alps.* jCiup. 
council of Basle began, as it pJocc^ded, in openl 
enmity toTfie' couff of Klome. / Eugenyi^ after e( Cli», 
several years had elapsed in more oTTess hbstdd *’*^"‘'** 
discussions, exerted his prerogative of rem d\ mg 
the assembly to Ferrara, ‘and from tlfoncc to Flo- 
rence. For this he had a sjiecious jiretcxt in the 
negociation, then apparently tending to a pros- 
perous issue, for the re-umon of the Greek cliurcli ; 
a triumph, however transitory, of whicli his council 
at Florence obtained the glory. On the other hand , 
the assembl y at Basle, though much weakened 
by^ie defection of those who adhered to Diigcnius, 
entered into compacts with the Bohemian insur- 
gents, more essent||al to the intere.sts of the church 
than any Inion with the (ireeks, and C ompleted 
the work bt;gua.at.Cuiistaace by abobshiug the 
annates, the reservations of benefices, and other 
abuses"()Y papal authority. In lliis it received the 
approbation of most ])ruice.s; but when, provoked 
by the endeavours of the pope to frustrate its de- 
crees, it proceeded so far as to suspend and even 
to depose him, neither France nor {Jerinany con- 
curred 111 the sentence. Even the council ol ('oii- 
stance had not absolutely asserted a right of de- 
posing a lawful po|)e, except in ca.se ol heresy, 
though their conduct towards .loliii could not 
otherwise be institied.* Tins queslion indeed of 

• The council of lUsle cn<!<’ii- i ii p OH Hui, a'* iIh Jiunh 

voured lo evade this dilhuili\, h> «««M diw)\i‘r no liert^) in lll^ dii- 
declanngEugeniui a relapsed In n*- a:;rcemcnl wilh dial asHmhlv. llie 
Uc Lenfantf Guerre de^ Hu^hiIm, sentence of depo^iuon gainetl Imle 
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CHAP. public law seems to be sti^unde- 

vj!^ ctded* ^e^w rs of^^e acted |yfHH with 
teem, greater ptreplSuy tSan ^scretion, and^flet^per- 
^pg sensible of the chadge that was taking place 
ia. public opinion, raised Amadeus, a setised duke 
g L^voy i 

feliy V . They thus renewed tbe schism, and 
divided the obedience of the Catholic church for a 
few years. The empire however as well as France 
observed a singular and not very consistent neutra- 
lity, respecting Eugenius as lawful pope, and the 
assembly at Basle as a general council. England 
warmly Supported Eugenius, and even adhered to 
hiscouncilat Florence; Aragon andsome countries 
of smaller note acknowledged Felix. But^ the 
partisans of Basle became every year w^ker ; and 
Nicolas V., the successor of Eugenius, found no 
great difficulty in obtaining the cession of Felix, 
and terminating tMs schism. ThisS victory of the 
court of Rome oyej tbtL. Gwiwcil of Basle n^y 
counterBalmiced the disadvantageous events at 
Constance, and put an end to the project of fixing 
pennanent limitations upon the head of the church 
by means of general councils. Though the decree 
that prescribed the convocation of a council every 
ten years was still imrepealed, no absolute mo- 
narchs have ever more dreaded to meet the repre- 

itmg^ b) this previous decision, ui tBomaloui iDfrinffeiDentofepHi- 
Hm bishop were unwilbog to take copal tutlionty, pressed it with 
thii vMliititep against Eunmus ; much heal and rashness. See a 
but tbt minor theolonans, Oie do- cnrioai passage on this subject in 
mocracy of the Cittkotic church, a apeetb of the Cardinl of Arles. 
whdMngbtof suffrage teems rather Leutnt, t u. p. 225. 
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of dieir people, thxMat Rbibwi poti- chap. 
tiftklfii^’lli^wred the name ofratdbe etclesitrti. 
c^.'BjnAxih; ^nee alone, and thA with tiie i^oaf wv'tiF, 
reliMstaiace, has the (<at^olic church been convoked 
siooe tile council of Basle; but the famous assetd- 
bi^ to which I allude does not fall Vithin the 
scope of my present undertaking.* 

It is a natural subject of- speculation, what 
would have been the effects of these universal 
cotmcils, which vrcre scTpopulat hi fht! ftfUSgfttlf 
century, if the decree passed at Constance for^eir 
peiiodical assembly had been regularly observed. 

Many catholic writers, of the moderate or cisalpine 
school, have lamented their disuse, and ascribed to 
it that irreparable ibreach which the Reformation 
has made Ai the fabric of their church. But there 
is almost an absurdity in conceiving their perma* 
nent existence. What chemistrj’ could have kept 
united such heterogeneous mafSies, furnished with 
every principle of mutual* repulsion? Even in 
early times, when councils, though nominally 
general, were composed of the subjects of the 
Roman empire, they had been marked by violence 
and contradiction; what then could have been ex- 
pected from the delegates of independent king- 
doms, whose ecclesiastical polity, w-hatever may 
be said of the spiritual unity of the church, had 

• Thtn u not, I beli«»c, any tranwtiotitnilh hii hiitory of the 
Bofficient history of the council of lluisite war, which is commonly 
Btile.' Lmbnt dnigiied to write tjuoted under the title of Ilirtory 
It from the onginal acta, but find- of the Council of Baale Schmidt, 
lof fab health dedine, intermiied Crefier, Vitlant, are still ny other 
aoMndwriflH«toiiotKetofit4 authontifY 

VOL. II. A A 
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ca^. 

^ J!i<vMyof4^^9a^lf¥vs^y 

noc^, wlpch animated fte^ir wmlm 
for the abolition, pf papal nbp8P*> 
ISjtbing to'i^se in.tb^ condupt^ <9.)^ ^ 

^Iteir fceteation. The ftateala^ar^, who drea^^ the 
efljhioachments of priests upon the civil j^varn- 
the Christian, who panted to see his rites 
and faith purified firom the corruption of ages, 
fpun4 00 hope of improvement in these councils, 
lliey took upon themselves the pretensions of the 
popes whom they attempted to supersede. By a 
decree of the fathers at Constancy all persons, in- 
cluding princes, who should oppose any obstacle to 
a jobhiey undertaken by the emperor Sigmund, 
in order to obtain the cession of Benedict, are 
declared excommunicated, and deprived of their 
dignities, whether Secular or ecclesiastical.* Their 
condemnation of Husshnd Jerome of Prague, and 
the scandalous breach of faith which they induced 
Sigismund to commit on that occasion, are noto- 
rious. But perhaps it is not equally so, that this 
celebrated assembly recognised by a solemn decree 
the flagitious principle which it had practised, 
declaring that Huss was unworthy, through his 
obstinate adherence to hwesy, of any privilege; 
nor ought any faith or promise to be kept with 
him, by natural, divine, or human law, to to pre- 
judice of the catholic religi<a.t It will be easy 

* Lotet, 1. 1.^ 430 . ailiio, ^ jon nunnlit^divinp, « 

t Ncc iticpift smi Mes ftut pio- hw Mi ao bent It pi^iidieiiim Ct- 



IDDntRjipifa. 

ib i^iytil «r tieitoii 

'''!^V4s^'fittt'fc(lii«?^ fd-J aay ^MJrli.' 

'te«k> ^ 

th^ indepcliideiGe «f 

ndIHAti 'idfl ttte'iht^giity bf iHbtf 

Iat'di^i|>Bii6,'tit Yh^liands' of s' gStteM cotincH. 
VThltei^r diffittiliy there might be irf oveitdithi^ 
the Ifili^tleipletffottnHed'on Ae deeretslsbf IsidMe, 
afltd ibuft^iooed by the piescriptios of ma^ cents* 
rietii^the ^nOrt 'flSgrsnt encroachments of papal 


tholicc fuiei ol 
Lk 


da. ]!«ii&nt» 

l. p 4M. ‘ 

This uropositioQ is the great dis- 
grace 01 the coandl in the affiur of 
Uiiiii. But thf nolatioo of hia 
safe-t;Qpduct being a famous event 
m seel^iastMBl hiftorji, and which 
iids been veiy much disputed with 
some degree of erroneous state- 
Aent OB «botH sides, it he proi- 

per to give briefly an impartial 
sAttsaftry. I. Ho^ctDe toCon- 
sUnoe y»|hta safe-conduct of the 
emperof. Very loosely woidM, and 
not dimtcd to aiyi ivdlvidoak 
Lenfaot, 1 . 1 . p. ^9. 2 This pass 
lAwt wA #ai tindlhg uptm theeca^ 
]Mr hpm^fMd waa.«o cooii- 
derra uf \am, when he remon- 
stnlBdbagiiiift theorrlst of,iliiBa. 
Id. p. 73. 83. , 3 It was not bind- 
Mg dh dM Mn^ #ho 
naMMa 

to decide upon me questioa or 
beiisy. 4 . K iifn«d maiulint I 91 i 
what civil authority Hms was ar- 
restedf nor can 1 detennioe bow 
far .the imperial ii^^ndoct was 
1 legal proieetidb wHMn thdcHy of 


Constance. 5. Sigismnnd ip| per- 
suadnl 10 acoBii^ m the capital 
punishment or llus% and even to 
make it his own act; (tenfhnh p. 
409.) hy ^ich be manifMUy 
bis engagement. 6. It is evident^ 
that ro4hiaht aeled by did alvioo 
(^d sanccioD of the, council who 
thus became accessary TO the 
of his treachery. 

The great moral to be drawn 
from the eiory of John Russ's eon- 
demnation u, that Bf breach of 
frith can be excused by our opi- 
niofi of Ui doMrt in the perty« or Iqf 
a narrow interpretation of our own 
engagettoots, ^ewyaqiittihMlM 
ought to te GQDitiutt UTOOcably 
for tbewmer side. In such dud, 
It is enobapoellth tmeh ibBt H iha 
Iger kiileihp the spinl should give 

PesioB, the efuiumi theo* 
Ibgian of hit a^, and the cory- 
mfroM alah» f^y that oppiBad 
the tJinsalpiiie principles, was 
deeply coodmed in this alroctoua 
busioem. Crevicr, ] 


,p. 432. 


a2 
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• • ^ 

CH AP, tymny waie.ireA itmovaiioiui,.s(MHe,\jri^ 

aetnal gei^ioniothers easily to be ti'9pc4(,^Pi 

Mc^ ia.o4 continually msputed.. The pTinB|pal,,^<^OT 
pean ^atiops determined*, yrith different degi^s 
iqfleed of energy, to make a stand agai&st the 
"despotism of Rome. In “this resisttmee England 
aras not ‘only the first engag'ed, but the most oon- 
siAent; her free parliament preventing, as far as 
the times permitted, that wavering policy to 
which a couft is liable. We have already seen, 
that a foundation was laid in the statute of pro> 
visors under Edward 111. In the next reign, 
many other measures tending to repress the inter- 
ference of Rome were adopted; especially the 
great statute of praemunire, which subjects all 
persons bringing papal bulls for translation of 
bishops and other enumerated purposes into the 
kingdom to the penalties of forfeiture and perpe- 
tual imprisonment.* This act received, and pro- 
bably was designed to‘ receive, a larger interpre- 
tation than its language appears to warrant. Com- 
bined with the statute of provisors, it put a stop 
to the pope’s usurpation of patronage, which had 
impoverished the church and kingdom of Eng- 
land for nearly two centuries. Several attempts 
were made to overthrow these enactments; the 
first parliament of Henry IV. gave a very large 
power to the king over the statute of provisors, 
enabling him even to annol it at his pleasure.! 
This however does not appear in the statute-book. 


• 1« Rie. II. t. s. 


t Sol.Pkri. Tol.iu.p.4|a. 
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• 

Rieunr Indeed, like his pred^jbiiMfnii 'exercised cbap. 
-nihiv'''liU|ely his prerogatiTeif ^hspensin^ niflt 
the 'law ii^lsdnHt j[)apal .provisions; apferqgatiie m gaa i. 
whichf'as to this point, was itself taken away by,”*^ 
aii 'act of his own, and mother of his son Hei^^ 

V.* But the 'statute always stood unrepealed; 
and it is a satisiactory proof of the ecclesiastical 
supremacy of the legislature, that in the concoi^at 
made by Martin V. at the council of Constance 
with the English nation, we find no mention of 
reservation of benefices, of annates, and thoiother 
principal grievances of that age;t our jincestors 
disdaining to accept by compromise with the pope 
any modification or even confirmation of their 
statute law. The^ had already restrained an9ther 
flagrant ^use, the increase of first fruits by Boni* 
face IX.; ap act of Henry IV. forbidding any 
greater sum to be paid on that account than had 
been formerly accustomed .■); 

It will appear evident to 'every person acquainted f 
with the contemporary historians, and the pro- iw*!*- 
ceedings of parliament, that besides partaking in 
the general resentment of Europe against the papal 
court, England was under the influence of a pecu- 
liar hostility to the clergy, arising from the disse- 


• T H. IV. & 8.; 1 H. V. c. 4. 
Mlirtiii V publiibcd fttk Ml 
■gainst the * encnble sUtnta^ of 
memiiure; eiQ«Diiig Archbishop 
Chieheley to procure iu 
Collier, p. 653. Cbtchcley did all 
h bis power; hot the commons 


were always innonble on this 
head, p.636.: and the archbishop 
eten incurred Mutia'ii reientiociit 
^ It WUkiiis, Coocilu, tui. 
p. 483. 

t Lao&iit t it. p. 444. 

} 6H.T\Ic. 1. 



•|f0 STAXSOF XlUlibf 

cmp. af> 

^ A fflptibfailicaift^wtakag nwMt ipfl^Sjw 

^Swn. .]io^(^.oanffli«ii0 iiM]iift^i)>t>tiQ(iieadfil|v|^^ fc) 
s(kii^ itt inb) efect, fUNiRtig iQwrifiiy/ to 
m'tonpDra^eB.of4^ chui!p)k 
dci.f TUflroQ(wiBeDda(uw^‘l)esid(i4itoi^jiW^ 
wti Dot'likely td ntore Heiry, ,vfbQ«e . poUcjiii^d 

teen to gQstain the.prelacy dgaitot l^ir botv 
venifies. lkclesiasticdjtinadi6ti9tt!wasMpt<iA 
better eontroul than formerly by tbe-jWgeaof 
cottmem lawi who, tltrou^ rather a,stralsteilit^' 
etruction of the atatute of pneouinire, oxtosded 
ita pemlties' to the apidtual courts, whee i they 
traBagreased their limita.^ The privilege of elergy 
in criminal casee still remained; but i\ was ac- 
knowledged not to comprehend highjheason^ ■ ' 

■ . 1 .1 

original rolli, whether ^ej^hear 
anyoxtenwJiBariiiorii^i The 
mttUlaton, howem, if su^ there 
were, hBf e left a grealt tal. ' The 
rolls of Ueory IV. and V/s par- 
Uaments are quite ftiU of petitions 
B^iBstihacleigy, 
t 3 Inst p. 121. CoOier, vol 

1 p.668. 

§ 2 Inst. p. 634. when Mveral 
hntaneei of prieiti ttdMMied for 
ootoing and ottwr t WMons are ad^ 
diced. And ihiSi miqr ^ be 
minted Aon 25 E. in»M. a. e, 
i.; and iroia 4 H.'IV. e. 3. In- 
dM thelniMfo of ctogy^hii leter 
iMltfolKB awnhyetetite frm 
hUlmM. Im leiMe it »- 
pMMde font Chuf Jute Gai* 
CM ikmtd, II Cnee telb m, 
mil, p. 664. haft refowd to tf 
Aiddnihop &Mpe for tnifoi, «n 


* See, among many other pas- 
mm the iiticla exhibstad by the 
L^ardi to parliament against the 
Colher gives the 
fobitance of them, and they are 
noticed by Henry: but they are 
•t fuUleeitb in wilkuu, t lu. p. 
221 . 

t WaliiiightiD, p. 371. 379. 
Rot Pari. 1 1 U. IV. vol. Ill p 
645. The TenmrkaMe eireum* 
ataoHci detdied by Wtlsing^itm 
in the former passage, are noteev- 
leborated by any thing in die it- 
oesd|. Bnt as it ii unlibly Hui 
li pardcnlar a namthe ihoidd 
have no fomditkin, Hme has 
piwIMycoiMamddudl^ roQ 
hM bean wilfony mntnaled. Ai 
this mpicion occurs la other in- 
•tumcf,kwould bt daMblc to 
•scffiaio, by examination of die 
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.. .A .kt<« all* Ju tinfc ' mmIiIv IIm 


o^Mr Mjpea^ general rerornH|wuy i*™* 

St CWiStsitet; bttt Ae md not' wpjiy tine Jo^yfu 
^l^nfiaie eoundf 8 defcieea w* siifficieiitdeel-.(;.^ 
Sion. ’A tendottlat wiA Mtftin V.^,lflfk tlie 
in poBserfbii of too gie^t a part of hii recest 
patioM* This howmf >88 tepugnaa* to tbe 


pfttlOBS* **»»« * w 

spirit of Germany, ^iek called for a more fto- 
rongh reform with all the national roughnees and 
honesty. Ike diet of Mcnte daring the continu- 
ance of the coundl of Basle adopted all.th^ 
regulations hostile to the papal mteieste whicli 
occasioned the deadly quarrel between that assem- 
bly and the court of Rome.f But the German 
empire was betrayed by FredericIII., apddec^ 
an accomplished but profligate statesman, his 
secretary ^neas Sylvius. Fresh concot^^ rat- 
tled at Aschalfenburg in 1448, nearly upon the 
footing <a'lR<Mfe ^tmefo’deW Martin V., rar- 
rendered great part of the mdependence for which 

Germany had contended. 

annates, or at least ajort oftax in jheir pl^ 
anTSsfeSS’e?^ benefices artrtra^,'^ 


th* siwnid th»t BO on* could !••• 

s^ria-rsaTu'SE 

bw* dodiuiBdtotiyMBi* » |*«« 

wBonood m Seiopo'o d«Bl^,i»d 
U oqU Ifaay » 1«8« S’ 
tarn ibtoWaB. 

«iBotibft»of*oBogli*liw- 
EdwHd IV. fiuMd t rtry 
d«rt« IQ iht dowr 


n^giuiS mill tho ititoloi of pw* 
g^n, boi tdaolaulr wMptoS 
tlm fioB iWBponl jomMioo 
laoBMt of t ro w o n u ^Mfc- 
Im. WHIaao,CoiKil^l.ia.p> 

W. CoU*. ».««•, 

onr, bM| u 

oooiKi, IliooliiSor Vd^ 

* L(iinl,t.ii.p.4SS- Scbaudi, 

*" t Id^i, *• »• P* ***• 





TATE OF EUa^E 


CHAP.. 

alternate OioDjy^ of overy year. %ue(^«l«e> 
Hxsu&a tioaiTw^ B^y tolSe ^dnjiten, <eaeefA 
iu oue of jaranslation, vieif Ae pope stiil oonti- 
&oed to nominate; as he did also, if any peraon, 
)cuioDictdly\idfit, were p^iresented to hhn foi con- 
fimatton* Such is the concordat of Asehal^i*^ 
hoTg, by which the oi^olic principalities of the 
MafHre have always been governed, though re- 
luctantly ac()uiescing in its disadvantageous pro- 
visions. Rome, for the remainder of the fifteenth 
century, not satisfied with the terms she had im- 


posed, is* said to have continually encroached upon 
the right of election.f But she purchased too 
dearly her triumph over the weakness of Frederic 
hnd the Hundred Grievances of Germany, 
presented to Adrian VI. by the diet of of Nurem- 
berg in 1622 , manifested the workings of a long 
treasured resentmei^t, that had made straight the 
pa\h before the Saxon itformer. 
p«pai »n' J have already taken notice that t he Cast ilian 
m'JJ'uon firet^^^s (rf^that m Qnaro&y 

Q gftrW indj n w>dent.^k Jnme. BuF aft^ ^y 
gredud encroachments; the code of laws promul* 


^ Schmidt, t. T, p. S50 ; t. vi. f Schmidt, p. OS. iEiieli SyU 
p. 94 . Itc He observe! tlmt there viui, Epi»t. 369 tad 371 ; and Dt 
H three timei m mwah money tt Monbds GemaiHmim, p. I 041 . 

u in the Afteenthaenliify; IO6I4 Smral Ktde dmtet with 
iflwrafore the innatet are now the pope mdicate the spun that was 
Mt u a burthen, what most they frira^1iii| m Gemaay thioa^ 
hmtM?p.tl3. ToihitRiHM oat the fifteenth oentmy. Bul^ 
weald newer; tf the ainatcfwem b the proper mfiiiect of t mote 
but sttfficleBt for the pope's mam- delaiM eocleutsbcal htaiTr ti^ 
tenace at that bme, what mnit sboold km' n 'iomdocm to 
Aryhem? thatofthe RefonikatioiL 
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g ate ji! ^ Alfonao X. had iocOT|»r»tedtgfein yi|t chap. 
o£th 0 '&ftietalBi and thus pven ^liapal juritpn- 
deboe ao 'authority, which it no where else poe* Ecoafe 
sesaed, in national tribpa^a* 'Chat rich)yen&ow^ fowck 
hsetacdiy wu a tempting spill. The popes filled ' 
up its benefices by meads of expectafives and re«* 
swves with their own Ttalian dependents. *We find 
the cortes of Palencia in 1388 complaining that 
strangers are beneficed in Castile, through which 
the churches hre ill supplied, and nfitive scholars 
cannot be provided, and requesting the k^ng to 
take such measures in relation to this as the kings 
of France, Aragcm and Navarre, who do not permit 
any but natives to hold benefices in their kingdoms. 

The king ansvi’ercsl to this petition that he would 
Use his eddeavours to that end.f And this is ex- 
pressed with greater warmth by a cortes of 1473, 
who decl^ it to be the custom ^ all CiiristTan 
nations that foreigners should %iot be promoted to 
benefices, urging the discouragement of native 
learning, the decay of charity, the bad performance 
of religious rites and other evils arising from the 
non-residence of beneficed priests, and request the 
king to notify to the court of Rome, that no ex- 
pectative or provision in favour of foreigners can 
be received in future.^ This petition seems to 
have passed into a law; buTTun i^oraint oTlthe 
consequencesr^l^^tn certainly took an active part 

* Mvm, Samyo Uistorieo- t Id t iL p., 364. Bltriioi^ 

Critkoi 0 * 310. Ice. Hiit.Hiiptiul.iii c.1. 

- t ld.TtoriadeliiCocl»,t.m. 
p.l36. 
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OHAP. in i to fr airii nglhe obtiei of 

Ite^oDOBoUs ff Gpostanoe ilollWlhf'l 

Kccui. aigU't^a Ao nime IVent; if ftet 
AM iyeyond my pn^odi. • 

c^«' :.4Frukife,d^ti9dM^ndiAe4boiiAi^'td^^ 

Slonty u V iier exerfi^-dttri^ ^ schism^ MjootM ' ^ 
ooncoidbtoffeNjjl^lllit^ny. which held oit bat 
a pioiBue of impeiftlHfi'llbrantion.* She ihiifefed 
in consequence the papal exactions for some years, 
till the decries of the coundi of Basle prompted 
her tq more Tigorous efforts for indepeifdettce, and 
C harles yi l. aiacted the f^ops P nprma|ic Smic * 

Bugna Cnarta ot tHeuuU^chnMhk; for though 
th e h rr ir W"S|{^di!y ahrt^te^ its principle btt 
lemained fixed as the basis of ecctesiastSoal libe/* 


ties. By the Pragmatic Smu^ion a general j^unoil 
was superior to /the^jgoje; elections df 

bidiops were made free from all controul; mandats 
or grants in expectancy; and reservations of bene- 
fices were taken away; first fruits were abofiriied. 
This defalcation of wealth, which bad now become' 
dearer than power, could not be patiently bofne at 
Rome. Pius II., the same ^neas Sylvius who bsd 
sold himself to oppose the council of Bdsle'inwhose 
service he had or^nally disti n guiahii sd ,' used 
every endeavour to procure the repeal of this ordi- 
nance. With Charles VII. he had no success; but 


* ViSMt, tiv.a.iss. CSNier, t iv. p. MMK PUm, 

t UMtrp. MS. uiii. 4 iFDnit Battachei dt n Fmk^ Liii. c. 
Public Soebt. Fniifott, t ii. p. 9T. 

934 . Flcuiy, ImUtutioM ru Droit. 
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Mlllligri»|iH^ 

iMMlili Jngwfe i6ttiilL.il ■t*** 

Naples, repealed t l)».}ri>fftaiic Sane tj^.** Dus 

even ' 

lefioigdingilt tbe^neasmifc ttfirdriiUy Wisdom, tm* 
O Qti»(Tiftt>hlpblHici ai.‘ > IHir |db|^ judged 
bettMleeliii^^ tkfiriteitnof.)Pi^ «eDataBtl]r 
nefoe(|d)to<eiii8gi8ter the idracaitionofihat fanwrite 
law^Mid-it-Coittinueid in many respertttoheacted 
upon untilitfeiftign of Francis I.f At the States 
Generaliof Toittsrsn i484( the inferior clergy, ae* 
oondedlry thetVrootber.orderH eamestlyitqnested 
thtt tbeiPragnatac Sanction might be eoifimed; 
bnt thp prelates were timid or conu|^ and the 
Jhg^nt Alne was unwilling to risk a qnarref with 
the holy see.! This unsettled state continued, the 
Pragmatic Sanction neither quite enforced nor 
quite repealed, till Francis Lf having accoimno* 
dated the differences oTSis^pTSS&oeBBor with Elogra, 
agreed up<m a final concordat with Leo X., tim 
treaty that subsiste^Tlor al^st centuries 
between the papacy and the kingdom of France^ 
Instead (ff.oapitular election or papal provision, a 
aaannfithod.Nras devised fisr fiJling the vacancies 
sfapijbofidiiew. The king was tbiM>miDate>afft 


-irll 


!!. It, 


, / 


^ lui Grtroicr, 


uxri. 




Crtfitr, tir.p.lM.374. 

f Gimieri t xn. p. 4S3.; txra. 
a Itl. ft itfMi iCmnee, t 


: } 

t Gtmierf t. xtx. p. ^16, and 
SSt. 

§ Gamier, t xxiii p. 151. Hm. 
da DioikMilkEedh. Fr. tn. p. 
ua. nMiy,.I»titetieMadDf«i, 
t.i. p. 107. 
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CHAP, peniitt, %!x>m iSie pope was to Collate. 'IftenSi&e 
obtainedkBeepentiid patronage, dieother|^i^md 

EccLss, his'theoaetical solremacy. Annates wei^'retoi^d 

FOW£R * * ^ w 

to pope; a concession oCgfeat importance. 'Be 
gape up hi?^ indefinite prerogative of reserving 
benefices, and recei^d only a small ^ipulated 
Ipfi^Tonbge. This convention met with strenuous 
opposition in France; the parliament of Paris 
yielded only to force ; the university hardly stopped 
short of sedition; the zealous Gallicans have ever 
sinc^deplored it, as a fatal wound to fiieir liberties. 
There is much exaggeration in this, as far as the 
relation of the Gallican church to Rome is con- 
cerned; but the royal nomination to bishoprics 
impaired pf course the independence of the hie- 
rarciiy. Whether this prerogative of file crown 
were upon the whole beneficial to France, is a pro- 
blem that I cannot affect to solve; in this country 
there seems little doubt, that capitular elections, 
which the statute of Henry VIII. has reduced to 
a name, would long since have degenerated into 
the corruption of close boroughs; but the circum- 
stances of the Gallican establishment may not 
have been entirely similar, and the question opens 
a variety of considerations, that do not belong to 
my present subject. 

Liba^ or From the principlesestablishedduringtheschism, 
and in the Pragmatic Sanction of Bourges, arose 
the &r-famed liberties of the Gallican church, 
which honourably distinguidM her from otiiet 
members of the l^man communion. These have 
been referred by French writers to a much earlier 
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8U«^^ except, ao,6v»iktb»t,«Q^^ qbap. 

e(»letnuti<^.m(te{^ (tf all 

Eulope, Wote the papal eiicFo^^hmeatgJiad sub- 

v«ted,it,. I do not ape that they can prc^rly 
traced above the hfteenth ce^ltoy*, Nwhadwey 
acquired even at the expitation of thalage the pre- 
cision and consistency which was given in* later 
times by the constant spirit of the parliaments and 
universities, as well as by the best ecclesiastical 
authors, with little assistance from* the crovm, 
which, except in a few periods of disagreement 
with Rome, has rather been disposed to restrain the 
more zealous Galileans. These liberties t herefore 
do not strictly fall within my limits ; and it will 
be sufficient to obierve, that they depended upon 
ttro maxi lbs ; one, that the pop e doe^^mirpSSeka 
any direct or iii^i r^ teinporal^ audioi^; the 

nthp^Fi hi& spjptufll jiiri«iifiinn can OnljT be 
exercised in conformity witb«such parts of the 
canon kw are, received by the kiugdom^ol 
Fr ance . Hence the Gallican church rejected i 
great part of the Sext and Clementines, and paid 
little Regard to modem papal bulls, which in fact 
obtained validity only by the king's approbation.* 

The pontifical usurpations which were thus re- EccImiiiu- 
strained, afiected, at least in their direct operation, ^n'rT*** 
rather the church than the state ; and temporal 


* Tlcniy, Imtitiitions «ii Droit, 

U iL p. 99^ fee Olid Dimsm n 

IM l4W^ d« rJEriioe Otllic^ 
The o9Mm of m diMCfttim 
|« 6? bipodiniaj, wd 


nacli the utmoit point in limiting 
the ptpol anthorily vhich a f meero 
member of that eommunioa ceii 
ittahL See noca, p. 417, ud 
445 . 
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fimr9 to{iy^' 

^i^'fXi'itaai iat 

di^ podiitrafetioii 4)f'''cl^i‘diiii^B,'‘fii^iD^'''ji^ 
pdtttally larger; «teh the 'tefMdih|f (iikriefl: 61* 
OakiataoiM gWe an eauiitkeThtion't^ eeeteahtsdtfar 
eauaea ftr beytod the limits 'ii^owledged'’ih 
England, er perhaps in Fraaoe.| But the pai'Iia*’ 
mMit of Paris, instituted in 1304, graduaiiy e;f- 


^ tt oaghl Mwiys to be remem- 
benti A«t> KfkmntMl^ m 
merely pyalf encroechmeDts are 
KMf om i^rnmeM hti tb^ 
laity » baTQ 1^ to ituia; 
a poiat, wbich wAe very eealoui 
oppaptra af Roma bare bitn adtl- 
ing to keep oat of s^t. The 
liM areae oot tf'fta wtmr, mid 
pifthm aiem lomt resptctftless 
obfecfioDabte. But the true enemr 
U what are called Higb-cburcb 
prmciplea ; be they maintained 
a pope, a buhop. or a pnsbytais 
H&'ATcbbiihof SCtatlM^w:^ 
to Bdward fll. : Duo roti^ quibaa 
piriodpaliter legituY mnodoa, sacra 
plPmcaHa an^ritas, et regalli 
anttaita potaitas: In qnibui <it 
paoMtotofraaldl ai iobHinMU 
neanlotanii quanto et da ragibas 
iM in di^ leddhini snattmtaa^ 
mmsm) atklaoiehedMietr^ 
oModocnillornin roa depeadtie 


jadici9, non illos ad vestram dmgi 
poM Yolaolaieiik WilkUM^CoiN 
cilia, 1. 11 . p. 663. ^T^is amazing 
fanpedanoe towatds 'Midi a prfrice 
M Edwaid di4 OOt sucpM; bqb 
it is intereatiDg to follow the track 
of tba smr imlahlwaa nowiotbap 
recediagr tbough still 

LJf,. C, H. ■j-'j], 1 mJ lit hit it 

t Id, c, 15. Leohin^ Cone! de 
OMaUDce, t.iLpk331. De Mar- 
re, tir. c. 15. pies us passages 
• * 1^. 

srsssR 

llwiMtt, 1lBd«| 
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utic4||«^ #9 piMp$^ < 4^ fKvmVjSM 

jttuL 

ia3» btfqro Piij% *'*"*** 

de Cif8p|i|^ jwmojgfli^sJixm 

agB}^ ^fGOeises of wta^ l^qo* 

ii i|,i9!i|viwi. i]]«ftrati«i of; bnn^ 
voA fCcleaMifltical history. If .iru immd ll 
falTfe by some bisbops, and tb9 king did oaI mie* 
ture to tako any active, measures at that timo.^ 

Several reguhtkma were however made in the 
fourteenth century, whuh took away the ecofon 
siastical cognisance of adultery, of the dkecution 
of testaments, and other causes which had been, 
claimed by the ^^k^gy.f Their inununity in 
miminal xotters was straitmied by the intitduc* 
tion of privileged cases, to which it did not ex' 
tend ; such as treason, murder, robbery, and other 
heinous offences.^ The parliament began to exer* 
cise a judicial controul over episcopal courts. ^It 
was not however till the beginning of the six* 
teenth century, according to the best writoie, 
that i|| deviled its famous form of procedure^ the 
appeal because of abuse.^ This, in the course of 


■ V«]lT,t.nrLp.>S4. Tta», Moiih Usi e^lillj. On Clw, 
Iiiititiitio^LlLp.13. HiiSm vi«4«tMaXLtLpb4Sa.O|it' 
Droit Eoel» Vn;. t ii. p. 86. nin, Hat do Fanoti t. sriL p. 
f TiDinL t ti. |k 111 3S0. BalucwatooBBwdfaiBHT 

t Ficon, MihiRaMiu MV yaa io » mdl ^ an, alock 
LiLprisL loftcioMWCMo tilt hl^wailaoaiB llaaaSo 
of BM^ a Mop ud cadM^ ofLoeha. 
tihaal««|ilI <MNMiaoMO. f Faeiia^ 1. 81 e. 33. Biiu 
aoGih wftWt **^ t ooia d i d doDnitKeddi. Faiipon,t4pi. 
IgrdakiwieMacbdloti^to >19. Flaiy.laChwaaiaiPait 
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tke dedne-of dbeleAitii^ 

. power. .«it' proved « efleetttili'' MliTier 
mraj# . nguiiatj ycmchapenti of sfliritMl' jiMsdietiOn,' 
tlotdfcw^lMck i^ftm to ti» 'lay coort Ihd gMliitlr 
MTi'if thoK cscMei^ vhic^ by preectiptkM^ 4ttd 
odeed by kw, had app^ftaihed to a dl!^dV'dti|^ 
UBUKC.' Thus, testamentbry, and even, iia''h 
degree, matrimonial caoses weio decided 'by 
;he parliament ; bad in many other matters, that 
X)dy, being '•the judge of its own competence,' 
rarrowed, by means of the appeal berause of 
ibuse, the boundaries of the opposite jurisdiction.* 
Fhis renfedial process appears to have beetr ittore- 
extensively applied than our Bnglish writ 'of pro* 
liibition. The latter merely rc’iitrains the inter- 
ferericiC of the ecclesiastical courts in< natters 
which the law has not committed to them. But 

re- 
ine 

of X he ^lican chu rch^and interp os^ the.appfe al 
because of a€u8e*^en6ver the spitjfaal cojyt. 
ewnl the 

cahonieu rules by which it ought to be go- 
vemed.t 

Ucciiiwor ~^ile the bishops of Rome were losing their 
JlS'm ** g®o®ral influence over Europe, they did not gain 

Itlljf. f 

£eoM|(Fm*^,t.ii.p W. Dt FleQry,t.ii.p.tt&4, li 

De CodcorUdu« Sicer- Spain even now, says Dc Marca, 
doli at Inpaiii, 1. h. c. 1ft. bmpa or cfeAs net obeying ^yal 

hMlMthorsccn tocany itntbfr iDanoM tbat inhibit ihs ficasaea 
higbar. of neeUnattical oonrti^ are ei- 

* Fkan» loi^iu<ioa% %, ii. p. mOad tan the kiaftai «wi da* 
49. 1^ pifNd of iha lita ^ datum* 

t DaliimiDeCoiMQidaatlly ship.' 
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more VfkiiwrtioK ill Italy. ItMiodMFapaabkre cim. 
of soup difficulty, whednettbey derived any nib^ 
staatial advantage from their tempoval^ prind- socub. 
pality. For the lashthide centaries, it faaa^cer* 
tainlybeeD conducive fb the j^dntenanoe of their 
spiritual supremacy, which, in the complicated le^ 
lations of policy, might have been endangered by 
their becoming the subjects of any particular sove- 
reign. 3ut I doubt whether their real authority 
over Christendom in the middle ages was not 
better preserved by a state of nominal dependence 
upon the empire, without much effective controul 
on one side, or many temptations to worldly ambi- 
tion on the other. Tha t covetou sness of temporal 
sway which, having long prompted their measures 
oftusurpatipn and forgery, seemed, from* the thne 
of Innocent III. and Nicolas HI., to reap its 
gratification, impair^. the more essential parts of 
t he papal apthtyity. In the fourteenth and fif- 
teenth centuries, the i) 0 })ei degraded their cha- 
racter by too much anxiety about the politics of 
Italy. I'he veil woven by religious awe was rent 
asunder, and the features of ordinary ambition 
appeared without disguise. For it was no longer 
that magnificent and original system of spiritual 
pow'er, which made Gregory VII., even in exile, 
a rival of the emperor, which held forth redress 
where the law could not protect, and punishn^jit 
where it could not chastise, which fell in some- 
times with superstitious feeling, and sometimes 
with political interest. Many might believe that 
the pope could depose a schismatic prince, who 

VOL. It. B B 
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gHap were'disgdbted at his attacking an nnoifi^ing 
neighbour. As the cupidity of the clergy in re- 

ECCLFA. gard to,worlily y tate had lowered their charaeter 
*everj where, so the similar conduct of their head 
undermined the reject felt for him in Italy. The 
censures of the church; those excommunications 
and interdicts, which had made Europe trmnble, 
became gradually despicable as well as odious, 
when they wore lavished in every squabble for 
territory, which the pope w'as pleased to make his 
own.* Even the crusades, which had already been 
tried against the heretics of Languedoc, were now 
preached against all who espoused a different 
party from the Roman see in the quarrels of Italy. 
Such were those directed at Frederic II., at Man- 
fredi and at Mattco Visconti, accompanied by the 
usual bribery, indulgences and remission of sins. 
The papal interdicts of the fourteenth century 
wore a different complexion from those of former 
tmes. Though tremendous to the imagination, 
they had hitherto been confined to spiritual ef- 
fects, or to such a.s were connected with religion, 
a.s the prohibition of marriage and sepulture. But 
Clement V., on account of an attack made by the 
Venetians upon Ferrara in 1309, proclaimed the 
whole people infamous, and incapable for three 


• In 1200, Tita was put under 
an intrrdicl fi>r having; confcrrrd 
tbe Biitinor) on the count of Monte- 
feltro, end ho ordered, on pain 
of eicommunication, to lay down 
the government wiUun a month 
Muraton ad ann K curious stylf 


for the pope to adopt towards a free 
city! Sia years before the Vene- 
tians had Iwrn iQierdicted, because 
they would not allow their gallirs 
to be hiretl by the king of Naples. 
Ihit It would be almost endless to 
quote every instance 
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Kenefitioiu of any. office; their in ’every ckab. 
part of .the world, anbject to confiscation, and 
every Venetian, wherever he |inig}it found, ecclo. 
liable to be redooedinttf slaverf .* A bull in tKS 
sahie tenns was published ^ Gregwy XI. inf 
1376 against the Florentines. 

From the termination of the schism,* os the 
popes found their ambition thwarted beyond the 
Alps, it was diverted more and more towards 
schemes of temporal sovereignty. Ju these we 
do not perceive that consistent policy, which re- 
markably actuated their conduct as supreme heads 
of the church. Men generally advanced ih years, 
and burn of noble Italian families, made tlie 
papacy sub-sen ient to the elevation of their kin- 
died, or tq the interests of a local faction. ‘ ‘Fur 
such ends they mingled in the dark conspiracies 
of that bad age, distmgui.shed only by the more 
scandalous turpitude of their vi^-cs from tlie petty 
tyrants and intriguers with whom they were en- 
gaged. In the latter part of the fifteenth century, 
when all favourable prejudices were worn away, 
those who occupied the most conspicuous station 
in Eurofie disgraced their name by more notorious 
profligacy, than could be parallelled in tbe darkest 
age that had preceded ; and at the moment beyond 
which this w'ork is not carried, the invasion of 
Italy by Charles Vlll., 1 must leave the pontifical 
throne in the poHses.sioii of Alexander VI. 

It has been my object in the present chapter to 


* Muraton 
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CHAP, bring Vithib the compass of a few hoars 

the substance of a great and interesting branch of 


histoiy;^ not certainly with such extensive reach 
POWER, learning as thetsubject might require, but from 
sources of unquestioned cre'dibility. Unconscious 
of any partialities, that could give an oblique bias 
to my mind, I have not been very solicitous to 
avoid offence, where offence is so easily taken. 
Yet there is one misinterpretation of my meaning 
which I would gladly obviate. I have not de- 
signed, in exhibiting without disguise the usurpa- 
tions of Rome during the middle ages, to furnish 
materials for unjust prejudice or unfounded dis- 
trust. It is an advantageous circumstance for the 
philosophical inquirer into the ^history of ecclesi- 
astical dominion, that, as it spreads itsejf over the 
vast extent of fifteen centuries, the dependence of 
events upon general causes, rather than on transi- 
tory combinations jor the character of individuals, 
is made more evident, rand the future more pro- 
bably foretold from a consideration of the past, 
than we are apt to find in political history. Five 
centuries have now elapsed, during every one of 
which the authority of the Roman see has succes- 
sively declined. Slowly and silently receding 
from their claims to temporal power, the pontiffs 
hardly protect their dila^dated citadel from the 
revolutionary concussions of modem times, the 
rapacity of governments, and the growing averse- 
ness to ecclesiastical influence. But if thus 


bearded by unmannerly and threatening innova- 
tion, they should occasionally forget that cautious 
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policy nlkich necessity has prescribed, if they chap. 
should attempt, an unavailing expedient! to revive JJJj 
institutions which can b,e no l^ger operative, gr ecclgs. 
principles that havfe di^d Ibeii defensive 
efforts will not be unnaturaJi' nor ov^i to excite 
either indignation or alarm. A calm, comprehen- 
sive study of ecclesiastical history, not in such 
.scraps and fragments as the ordinary partizans of 
our ephemeral literature obtrude upon us, is per- 
haps the best antidote tt) extra\’agaht apprehen- 
sions. Tho.se who know what Home hasionce 
been are best able to appreciate what ^ she is; 
those who have .seen the thunderbolt in the hands 
of the Gregories and the Innocents, will hardly 
be intimidated atrtlie sallies of decrepitude,^ the 
impotent fiart of Priam amidst the crackling ruins 
of Troy. 
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before the Cuayuesl. 


N/) unbiassed obsen'cr, who derives pleasure from 
the welfare of fais'species, can fail to consider tlic 
long and uninterruptedly increasing prosperity of 
England as the most beautiful pheenomenon in the 
history of mankind. ^ OKmateilpinore pn^itious 
may impart 'more^k|||^ tiA mere enjoyments 
of existence; but in region have the 

benefits that political ipifKiotts can been 
diffused over so extfnded a population; nor have 
U))E people so w^ reconciled the discordant ele- 
ments of wealth, order, and liberty, ^ese ad- 
vantages arc surely not owing to the soil of this 
island, nor to the latitude in which it is placed; 
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but to till Spirit of its laws, fiom whrch, t&rou||^ 
various the ^Ikracteristic jndepeodeiice 
and indast^iow|iiss of our na^n have iieen de- 
rired. The e^ro^tjonff^eilfore, of England 
must be tl^nquisitive mfei^'all rauntries, fkr 
more to ourselves, an object of supenor interest;' 
distinguished, especialif,'^' it is from hll flfre 
governments of powerful nations which history 
has record^, by its manifesting, ailhr tiie lapse of 
several centuries, not merely no synfptom of irre- 
trievable decay, but a more expansive ei\,ergy. 
Comparing long periods of time, it may be justly 
asserted (Ipit the administration of goveniment 
has prdglliiisively become more equitable, and the 
privileges of the subject more secure; 'and, though 
it would be both presumptuous and unwise to ex- 
press an unlimited confidence as to the durability 
of liberties, which owe their greatest security to 
the constant suspicion of thc*people, yet, if we 
calmly reflect on the present aspect of this coun- 
try, it will probably appear, that whltevcr perils 
may threaten our* constitution are rather from 
circumstances altogether unconnected with it than 
from any intrios% defeats of its own. It will be 
the object of the fensuii)j^hj|pteg to trace the 
gradual formation of Jj||Lpy8tem of government. 
Such aqJiiivestigationiPH^rtially conducted, wUI 
detect errors diametrically opposite; those in- 
tended to impose on the populace, which, on 
account St their palpable absurdity and the ill 
faith with which they are usually proposed, 1 have 
seldom 'thought it worth while directly to repel; 
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CHAP, and tKose^hicV better informed peiMBsaie-apt 
Pimr j. entertain, ^aught from transient reading, add 
the mistepresentrtion^ of late^liistoiiane, but 
^^ly'refb^ by u e genuine testdnony of ancient 
^ times.. 

Sketch of * The seven very uneqaa!l kingdoms of the &axon 
Hdptarchy, formed sficcessivelyout (rf the conn- 
tries vrrested from the Triton's, were originally 
independent of each other.* 'Several, times, how- 
ever, a powerful sovereign acquired a preponder- 
ating, influence over his neigfhbouFS, marked per- 
haps by the payment of tribute. Seven are 
enumerated by Bede as having thus reigned over 
the whole of Britain; an expression which must 
be very looseip interpreted. < Three kingdoms 
became at length *predorainant; those of Wessext 
Mercia and -Northumberland. The first rendered 
tributary the smalt estates of the South-East, and 
the second that of the Eastern Angles. But 
Egbert, king of Wessex, not only incorporated 
with his own monarchy the dependent kingdoms 
of Kent and Essex, But obtained an acknowledge- 
ment of his superiority trom Mercia and Northum- 
berland; the latter of which, though the most ex- 
tensive of any Angio-Baxon state, was too much 
weakened by its intemd divisimilkto offer any 
resistance.* Still howeveh the kingdoms of Mer- 
cia, East Anglia, and Northumberland remained 
under their anciint line of sovereigns; nor did 
either Egbert or his five immediate successors 


* ChroDicoD SajuniciuDi 70. 
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auume the of any oth^ (rrawn than OHap. 
Wessex* 

'The delitructilen of tho^ m^r statei was 
st‘ rved for a different enemy. yAbout .the end*^^|^||ff 
the eighth century the nort^rn pirates be^*to 
ravage the coast of Efagland. Scahdinavia ex- 
hibited in that wge h veiy^ingiilar contlitiolr of 
society. Her population, continually rednndant 
in those barren regions which gave it birth,- was 
cast oat in search* of plunder upon the. ocean. 

Th ksc who loved not rather than famii\p em- 
birked in -large armaments under chiefs of legiti- 
mate authbnty, as well as approved valonr. Such 
A'ere the Sea-kings, rmiovrped ia the stones of the 
North; the younger branches cotimonly of royal 
families,* who inherited, as it>were, the for 
their patrimony. Without any territory* but on 
the bosom Of the waves, without any dweUing 
but their ships, these princely*pirates were obeyed 
by numerous subjects, And intimidated mighty 
nations.t Their invasions of England became 
continually more formidable ; and, as their con- 
fidence increased, they began first to winter, and 
ultimately to form permanent settlements in the 
country. By their coamand of the sea, it was 
easy for th^ to haraft every part of *an island 


* AIM denoniotiai hunwlf t Fur tlim \1kiagr, or 8ea- 
10 his Will, Occidentalium Saxo* kings, avew and inlareitmg lub- 

ntm rax; and Asaeniu neVer grrei tact, I would refer to Mr. lVirner*s 

him anv other name. But bi son llistoiy of the Anglo-Saxoiii, in 

Edwara the Elder takas the title which raluabla won almost every 

of Hex Angloram on bis coitn. pantcalar that can illustrate our 

Vid. Nunusmau Anglo-&vm. lo early axuitb will be found. 

Hickes’iTbesaorus, volsii. 
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CHAP, presenting luch an extent of coast as Britain; 

PA^t the Saxons, softer a brave, resistance, gradually 
gpe way, and ware oji the brink of the same 
servitude or exterUination which their own arms 

V/Ilol. I e w ' , 

had already brought';,'pon the ancient possessors. 

From this imminent {ieril, after tb^three de-' 
pendent kingdoms, Mercia, Northumberland, and 
East Anglia, had been overwhelmed, it was the 
glory tff Alfred to rescue the Anglo-Saxon mo- 
narchy. Nothing less than the appearance of a 
hero so undesponding, so enterprizing, and so just, 
could have prevented the entire conquest of 
England'«;]j|||^ he never subdued the Danes, nor 
became nm(ier of the whole kingdom. The 
Thames, the Lea, the Ouse and the Roman road 
called Watling-stieet, determined the limits of 
Alfred's dominion.* To the north-east of this 
boundary were spread the invaders, .still denomi- 
nated the armies of East Anglia and Northumber- 
land; 1 n name terribly expressive of foreign con- 
querors, who retained their warlike confederacy, 
without melting into the' mass of their subject 
population. Three able and active sovereigns, 
Edward, Athelstan, and Edmund, the successors of 
Alfred, pursued the course of victory, and finally 
rendered the English monarchy co-extensive with 
the present limits of England. Yet even Edgar, 
the must powerful of the Anglo-Saxon kings, did 
not venture to interfere with the legal customs of 
bis Dauish subjects.;!; 


* Wilkiti*, L^cs Anglo-Saxon. f Chronicon Saxon, panun. 

|). 17 Chron. Saxou. p. 99, I Wilkins, Leges Angio-Saxon. 
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Under this prince, whose rare fortuAe as well as chapj 
ja^ions conduct procnred him % simame of 
Peaceable, the Unborn, appear to have* reached 
its zenith of prosperity. But w premature Meath 
changed the scene. The m^ority a^d feeble clfti< 
racter of l^elred II. provoked f^sh incursions o^ 
o» enemies beyond* the German sea. * A long 
series of disastens, and the inexplicable treason of 
those to whom the public safety was entnisted, 
overthrew the Saxon lin%, and established Canute 
of Denmark upon the throne. , 

The character of the Scandinavian rations was 
in some measure changed from whatl|^ bad been 
during their first invasions. They htid embraced 
the Christian failli; they were consolidated into 
great kingdoms; they had lost some of that preda- 
tory jfnd' ferocious spirit which a religion invented, 
as it .seemed, for pirates had stimulated. Thow 
too M'ho had long been settledrin England became 
gradually more assimilate*d.to the natives, whose 
laws and language were not radically different 
from their own. Hence the acce.ssion of a Danish 
line of kings produced neither any evil, nor any 
sensible change of polity. But the English still 
outnumbered their conquerors, and eagerly re- 
turned, wheipan opportunity arrived, to the an- 
cient stock. Edward the Confessor, notwith- 


p. 63. In 1064, after a revolt of paruton of diaJccL% that the inht- 
the Nonhumbrians, Edwvd the -oitants from the Humber, or at 
Coefeasor thplaWf*^ of Ctu least the Tynft, to ihp Firtli of 

note. Cbromc. Saxon. It acema Forth, were chiefly Danes. 

DOW to be aactrUioed by the com- 
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CHAP. Standing hU Norman favourites, was enaearea oy 
the mildness ,of his character to the na- 

'M'vw tion; and subsemient miseries gave a kind of 
posthumous credimo a reign ^ot eminent either 
fot good fortune or'^s® government. 

In a stage of civilization so little ad^'anced as 
own. that oT ‘the Anglo-Saxons/ and under circum- 
stances of such incessant peril, the fortunes of a 
nation chiefly depend upon the wisdom and valour 
of its sovereigns. No "free people, therefore, 
would entrust their safe^ to blind chance, and 
permit an uniform observance of hereditary suc- 
cession to |trevml against strong public expe- 
diency. Accordingly the Saxons, like most other 
Eurojpean nations, while they ‘limited the inhe* 
ritance of the crown exclusively to dne royaf 
family, were not very scrupulous about its devolu- 
tion upon the nearest heir. It is an unwarranted 
assertion of Carte, 'that the rule of the Anglo- 
Saxon monarchy was ‘‘*lineal agnatic succession, 
the blood of the second son having no right until 
the extinction of that of the eldest."* Unques- 
tionably the eldest son of the last king, being of 
full age, and not manifestly incompetent, was his 
natural and probable successor; nor is it perhaps 
certain, that he always waited for an election to 
take upon himself the rights of sovereignty; al- 
though the ceremony of coronation, acconfipg to 
the ancient form, appears to imply its necessity. 


* Vol I. p. 366 Blacbtniie has sitioo ; hut bn knowledge of Eog- 

Ubourad to prove the same propo* liih history was rather mperficial. 
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But the public security in those tim^s {vas tnougut chap, 
iacomputibje with 'it minor king; and the artihcial 
substitution of a regency, which stricter notions of 
hereditary ^ht haye iirtrodu^, liad never ee- 
curred to so rude a pet)ple. 'mus, not'to mentipn* 
those instances which the Obscure* times of th^ 
Heptarchy exhibit, Ethclred I., as some .say, but 
certainly Alfred, excluded the progeny of their 
elder brother from the throne.* Alfred, in his 
testament, dilates u])on,his own t||tle, which he 
builds upon a triple foundation, the will of his 
father, the compact of his brother Ethclred, and 
the consent of the West-Saxon nobility .f • A simi- 
lar objection to the government of an m&nt seems 
to have rendered Athelstan, notwithstanding his 
feputed illegitimacy, the public choice upon the 
death of Edward the Elder. Thus too the sons of 
Edmund I. were postponed to their uncle Edrcd, 
and, again, preferred to his^issue. And happy 
might it have been for England if this exclusion 
of infants had always obtained. But upon*thc 
death of Edgar, the ro)'al family w’aiited some 
prince of mature years to prevent the crown from 
resting upon the head of a child ; J and hence the 
minorities of Edward II. and Ethelred II. led to 

*Gin)iii«m Saxon p 99 Hume t Spelmas, Viu Alfredi, .\|)- 
aayi, itat Ethelwald, who at- pendu. 
tempted to ruse ui msurreetKm I According to the hiitonan of 
agunst Edirtnl the Elder, «ru ion Rimiey,a sort of iolerregnum took 

Ethelbert The Soum Chro- pl^ce on Edgir'i death , hii mmi*i 
nide only calls him the kinff*! oirth not being thou^t luflkient 
couiin ; which he smld bn as me to gite bun a cieu n^t during in- 
uoB of Ethelred fancy- 3 Gale, xv ^npt, p. 413* 
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proviDcbil 

gSVCTDOri. 


inisfortoii 6 A«rwhic 0T6twh6lwtd (or & ^titne %oth 
the house of Ccrdic and the English nationi ■* * ' 
TheAtfglo-'Saxon monarchy, during its earlier 
pi^od, seems to hfeve suffered, but little from' that 
■ insubbrdination amW the shperior nobility, which 
ended indismtemberingthe empire of Charlemagne. 
Such Jiings as Alfred and- Athelstan were not 
likely to permit it. And the English counties, 
each under its own alderman, were not of a siee to 
encourage the usurpationtTof their governors. But 
when the whole kingdom was subdued there arose, 
unfortunately, a fashi«)n jOf entrusting great pro- 
vinces M the administration of a single earl. Not- 
withstanding their union, Mercia, Northumberland 
and East Anglia were regarded in some degree as 
distinct parts of the monarchy. A difference o 5 
laws, though probably but slight, kept up this 
separation. Alfred governed Mercia by the hands 
of a nobleman who had married his daughter 
EthelHeda ; and that lady, after her husband’s 
dealh, held the reins with a mascufaie energy till 
her own ; when her brother Edward took.tiie pro- 
vince into his immediate command.* But from 
the sera of Edward ll.’s accession, the provincial 
governors began to o^rpower the ifyal authority, 
as they liiail done upon the continent. England 
under this prince was not far removed frwH tlie 
condition of Franc* under Charles ffie Bal|^ In 
the time of Edwar^-the Confepsor, tlj|khAole 
kingdom seems to have been divided among five 


ilironict n 8*xoti 
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Mill,* •tfane of whsoi vnsrs^kidw^fBd his.Eoiui 
Harold and Tostig. It cannot be wondered at, 
that the royal line was soon supplanted by the 
most powesfiil an4 popular ^ these leaderar*a 
prince well worthy to have founded' a new ^y*' 
nasty, if his eminent qualides had tnot yielded te 
Chose of a still more illustrious enemy. . • 

There were but two denominations of persons 
above the class of senitude, Thanes and Ceorls ; 
dve owners and the cit|tivators of )pnd, or rafh'cr 
perhaps, as a more accurate distinction, the gentry 
and the inferior pcople.it Among all the uoVthem 
nations, as is well known, the weregild,*or com- 
pensation for murder, was the standard measure of 
the gradations of society. In the Anglo-Saxon 
■laws. t^’o ranks of freeholders ; the- first, 

called King's Thanes, whose lives were valued at 
1200 shHlings; the second of inferior degree, 
whose composition was half that sum.t That of a 
oeorl was 200 shillings. ,Tlic nature of this dis- 
tinction betVNsen royal and les.ser thanes is Very 
obscure; and I^hall have something jnore to say 
of it presently. However the thanes iii general, 
os Anglo-Saxon gentry, must have been \ery 
numerous. ^ law' of Ethejfed directs the shenfl' 
to take twelve of the chief thknes in every hun- 


* lift ijprd cart (eor|) meant ' the q>nquest, it supe rieded allof^r- 
ongMri^ntn o( tt^e birth, as the ancient title. SfUlen'i 
opposed 6rt!b#ceorl. It was not a Iwsof Honour, vol in. p r>m. 

title of ofteHIl the ejemilh ci^n- (edit ^Vl)km^) and .^ni^fKSaxon 
tury, whei^ was UbM as synony- wnUnat paesiro 
mous te aUemitfii, for a gOTemor f ^\llkln•, p 40 41 64 72 
of a county or frorinre. 101 
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tl»^,.bewl^.Qfiu8tlB(L* 
pjrifrr. An^if irq^,JDoroes%-book we m^Qi; ep\)fif4,J^t 
tlfe^d formed » pretty large. clfws, 

’^o§Sf QOunties, undtt Edward, the Confesaar.t • , 
coSdidjp • .pe'composjtionVor the Hie of a ceorL ?vaa,,iaa 
oftheceorii, Said/ 200 shi]|ings. If this pfopor% 9 i /tp! 

the valuft of a thane points out the subordipaiion 
of rankSj it certainly does not exhibit thp lower 
freemen in a state of complete abasement. The 
I ceorl was not ^lound, as far as appems, to the land 
I which he cultivated he was occasionally called 
upon to bear arms for the publip safety j § he was 
I protected against|)ersonal injuries, or trespasses on 
his land; 11 he was capable of property, and of the 
privileges which it conferred. If he came to pos- 
sess five hydes of land, (or about' GOO acrps,) with, 
a church and mansion of his own, he was entitled 
to the name and rights of a thane.^l I am however 
inclined to suspect, that the ceorl were sliding 
raose and more towards a state of servitude beioie 
the conquest.** The natural tendency of such 


• WnHns.p iir 
t IloQk hd^iiiff been 

compilra by diflferent sets of coa- 
miftiKnitrii tbcir linguage has 
lom^tiiDcs Yvied in dctcribrng the 
•tme p crtoni. The Hberi 

Amwiti, dBkna yt^ conti* 
nuaJ menflv io some counties, 
p«A«pi not difemit ftva tb« 
lAniiii, who occur jo othar plncos. 
But this subject is very obscu^e; 
and a clear apiirchansioo of the 
clams of society myitioiied id 
D omcaday mods at pAsent unat- 
tainable. 


J l^s Alfredi, c. 33. in Wil- 
kins. tills teit It not nneqiiTOcil ; 
and I confess that a law of Joa (c. 
39 ) has rather a contrarr vptaear- 
aoce. 

5 Leges In*,:®. 51. ibid. 

I Leges AlfMi) e. Si. ag, 
Legos Alhelstani, i^ud. p. 70, 

** If the lava Aal Jfgv tho 
Daino of William are, ai 'is gm- 
rally supposed, those of bu piade- 
cesaor Edward, they were airetdv 
annexed to ttie soil. p. S 25 . 
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with the anafo^ er a limilar 


change m nance, leads to this conjecture, i^iid ^ 
air it'was part of those singular regulatiqps which wvw 


were devised for .the 'preMnration of iifteiHal 
peace, that every nan* should oe enrolled in some' 
tjtidng, and be dependent v^n son^lord, it wa^ 
not very easy for the ceorl to exercise the* privi-l 
l^(if he possessed it) of quitting the soil upon* 
whibh he lived. 


Notwithstanding this^ I doubt whether it can 
be proved, by any authority earlier^han tljat of 
Glanvil, whose treatise was written about 1180, 
that the peasantry of England wem reduced to that 
extreme debasement, which our law-books call vil* 
lenage, a conditiop which left them no civil rights 
with ie6{S3ct to their lord. For, by the law of 
William the Conqueror, there wa.s still a composi- 
tion fixed for the murder of a villein or ceorl, the 
strongest proof of his being, a.s,it was called, law- 
worthy, and possessing a rank, however subordi- 
nate, in political society. And this composition 
w^ doe to his kindred, not to the lord.* Indeed, 
it seems positively declared in another passage, 
that the cultivators, though bound to remain upon 
the land, were only subject to certain services.! 
Again, the treatise denominated the Laws of Henry 
1., which, though not deserving that appAtion, 
must be considered as a contemporary docu^nt, 
expresdy mentions the twybinder or villein as a 


* Wilkin*, p 221. 

VOl. II. c c 


t Ibid.p.22t. 
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freenum.* *Nol^y can doubt tdiat tlie v^aei 
and< bordarii of t)omesday Book, who aieRiwayi 
wvw distinguiahed from the serfs of the demesne, wme 
tiJJ o^rls of Angl^Saxon law.'f And I presume 
^ ' tiiat t\ie socmen, who so fI^uently occm in that 
pecord, thod^ far more tn some counties than in 
pothers, Were ceorls more fortpoute than the ieit> 

f ^ho by purchase had acquir^ freeholds, or fay 
rescription and the indulgence of their lords had 
iobtained suck a property in the outlands allotted 
to thpm, that they could not be removed, and m 
many instances might dispose of them at plea* 
4ire. iThey are the root of a noble plant, the free 
socage tenants, or English yeomanry, whose inde* 
pendence has stamped with , peculiar features 
. both our constitution and our national chuacter.* 
iWiAslifna- Beneath the ceorls in political estimation were 
the conquered natives of Britain. In a war so long 
and so obstinately, maintained as that of the Bri* 
tops against their invaders, it is natural to ctm* 
elude, that in a great part of the country the 
original inhabitants^ were almost extirpated, and 
thaf> the remainder were reduced mto servitude. 
This, till lately, has been the concui^t opinion of 
our antiquaries ; and with some qualification, I do 
not sec why it should not still be received. In 
every kingdom of the continent, which was formed 
by the northern nati<H)s out of the Rmnan emfure, 
die Latin language presented its superioiity, and 


■CtiAlL 
vniF^ 


* Lpges Ui'iu 1 c 70 anti 70 t SumiKr on Gavelkind, p 74. 
in Wilkins.' 
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bu» budi moce been donrapted flirongfa ignorance char • 
and want of a stuidard, dian intermingled with 
dilsir original idiom. But our own language i$, 
and has been from the eariiast times aftdr tKe 

» • 1. rrt • • 1 • i. . • tJOAW* 

Satton conquest, essentially Teutonic, and of the 
moat obvious affinity to thole dialecft which ar^ 
spoken in Denmadt nnd Lower Saxony. ' With 
soch as are extravagant enough to controvert so 
evident a truth it is idle to contend ; and those 
who believe great part of our language to be bor* 
rowed from the Welsh may doubtless infer, that 
great part of our population is derived from the 
same source. If we look through the subsisting 
Anglo-Saxon records, there is not very frequent 
mention of British subjects. But some undoubt- 
edly there were in a state of freedom, and ‘pos- 
sessed of landed estate. A W'elshman, (tliat is, a 
Briton,) who held five hydes, was raised, like a 
ceorl, to the dignity cf thane.? In the composi- 
tion, however, for their lives, and consequentlj^ in 
their rank in society, they were inferior to the 
meanest Saxon freeman. The slaves, who were siivw. 
frequently the objects of legislation, rather foe the 
purpose of asemtaining their punishments, than of 
securing their rights, may be presumed, at least 
in early times, to have been part of the conquered 
Britons. For though his own crimes, or die ty- 
ranny of others, might possibly reduce a Saxon 
ceorl to this condition,? it is inconceivable that the 
lowest of those who won England with their swords 

• Legn Ina^ p 1ft. Lejr AtlieUt f Jmt, c. 24. 
p.7l. 

C C 2 
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CSA?. should In tl^e e^^lishment of the new kingdl^ms 
vm'i. dentate of personal libieky! 

Tbe gpeat council by which an ‘Anglo-Saxon 
kii^ ^as guided in all the main acts of govern^ 
Th* Witte- fl*c*^PPC“^tion of Wittenagemot, or the 

upnot. Stsseinbly of 'the wise )aen; All their laws express 
the assent of this council ; and tl^^re are in^^^s^ 
where grants made \rithout its concurrence have 
been revoked. It was composed of prelates and 
abbots, of the aldermen of shires, and as it is gene- 
rally expressed, of the noble and wise men of the 
kingdom.* Whether the lesser thanes, or inferior 
proprietbrs of lands w'ere entitled to a place in the 
national council, as they certainly were intheshire- 
gefuot, or county-court, is not easily to be decided. 
Many writers have concluded, from a passage in* 
tlie History of Ely, that no one, however nobly 
bom, could sit in the wittenagemot, so late at least 
as the reign of Edjvard the Confessor, unless he 
possessed forty hydes of land, or about five thou- 
sand acres.! ^ut the passage in question does 
not unequivocally relate to the wittenagemot ; and 
being vaguely worded by an ignorant monk, who 
perhaps had never gone beyond his fens, ought not 
to be assumed as an incontrovertible testimony. 
Certainly so very high a qualification cannot be 
supposed to have been requisite in the kingdoms 
of the Heptarchy ; nor do we find any collateral 


* l<gca ADglo-Saxon. in Wil- obtmerel, licet nobilii enet, inter 
klitt, jmim procerM tunc numeitn oon potait 

t (iucMkiam illo quvlragiau by- a Otic, Senptora, p. ^13, 
daniiD terne dommiuoi miiumi 
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evidence to confirm' the hyp6tii(^. ‘If, however, ffiAP. 
all the body of thanes or freeholdws vrere admis- j 
aible to the wittenagemot, it is unlikely thatjtbe 
privilege should have.been ful^y exercised. . Very 
few, I believe, at present, ^agine that there * 
any representative system in diat age; much less 
that the ceorls or inferior freemen had the smallest 
share in the deliberations of the national as- 
sembly. Every argument, which a spirit of con- 
troversy once pressed fnto this sen'ice, has long 
since been victoriously refuted. • 

It has been justly remarked by ITiunc, that jwiicitr 
among a people who lived in so simple a manner 
as the Anglo-Saxons, the judicial jjower is always 
,of more conseqilbnce than the legislative. . The 
liljerties^of these Anglo-Saxon thanes were chiefly 
secured, next to their swords and their free spirits, 
by the inestimable right of deciding civil and cri- 
minal suits in their own county-court; an institu- 
tion which having surMved the Con(|ucst,*and 
contributed in no small degree to fix the liberties 
of England ujwu a bniad and popular basis, by 
limiting the feudal aristocracy, deserves attention 
in following the history of the British constitution. 

The division of the kingdom into counties, and i>i»um 
of the.se into hundreds and decennaries, for the 
purpejse of administering justice, was not peculiar 
to England. In the early laws of France and 
Lombardy, frequent mention is made of the hun- 
dred court, and now and then of thasc jietty 
village-magistrates, who in England were called 
tything-mcn. It has been usual to ascribe the 



390 


■S(|rA1?SJ^OF EUROPE 

CHAP, establtehmefat 96^^ system amoi^ our 'SilioB 
PART I Al^d. upon the wthority of In- 

wv%-/ Rtwriter contemporary with the Conquest 
^om!* neither the b^ographef *<Jf Alfred, Assenus, 
' ndr the existing laws of that prince bear tes- 
timon;^ to tlie fact With respect indeed tO''die 
division of counties, and their government by 
iildermen and sheriffs, it is certain, that both 
existed long before his time;* and the utmost 
that can be supposed, is' that he might in some 
instances have ascertained an unsettled boundary. 
There dpes not seem to be equal evidence as to 
the antiquity of the minor divisions. Hundreds, 
I think, are first mentioned in a law of Edgar, and 
tythings in one of Canute. t ‘But as Alfred, it 
must be remembered, was never master of more 
than half the kingdom, the complete distributioii 
of England into these districts cannot, upon any 
supposition, be refCiTed to him. 

There is, indeed, a circumstance observable in 
thi.s division which seems to indicate that it could 
not have taken place at one time, nor upon one 
system; I mean the extreme inequality of hundreds 
in different parts of England . Whether the name 
be conceived to refer to the number of free fimfi- 
lies, or of land-holders, or of petty vills, forming- 
‘ so many associations of mutual assurance o^rank- 
pledge, oDtuan hardly doubt that, when tro term 


^ Counties, M well as Ibetlder- mer, however, refen to them as in 
man who presided over them, aii ancieiit insUiutioD : qumlur oen- 
mentionea inthelswsoflna, c 36. tanw cooventos, licul totee inilw 
t Wilktns, p. 87. 1 36. llie for- tutum ent. 
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wu 'fint applied, a huodred'Acod or other <of cimb.* 
these were oompriEed, at ao ^ipge ledconiag, 
within die (hstrict Byt it w impossibl^to recon* 
eile the varying of hundreds ti^ any'sifi^e 
hypothesis. The county of Sussex pontains sixty* * 
five; that of Dorset foAy*Q)ree; whiile Yorkshii^ 
has only twenty*six;' and Lancashire but six. No 
difference of population, though the south of Eng* 
land was undoubtedly far the best peopled, can be 
cmceived to account for so prodigious a disparity. 

1 know of no better solution, than that thp divi* 
minis of the north, properly called wapentakes,* 
were planned upon a different system, and obtained 
the denomination of hundreds incorrectly, after 
the union of all England under a single sovereign. 

■' Assuming, therefore, the name and partit'iun of 
hundreds to have originated in the southern coun* 
ties, it will rather, 1 tliink, appear probable, that ' 
they contained only an hundred free families, in- 
cluding the ceorls as well as their landlords^ If 
we suppose none but tlie latter to have been' 
numbered, we should find six thousand thanes in 
Kent, and six thousand five hundred in Sussex; a 
reckoning totally inconsistent with any probable 
estimate.f But though we have little direct test!* 

- mony as to the population of those times, there is 
one mssage which falls in very sufficieutly with 
the f%aier supposition. Bede says, tl)at the king- 
dom of the South Saxons, comprehending Surrey 


* Lego Edwaidi Confiss. c. 33. Iks, so taiall as to rcutirr Uiis lup- 
* t It would be easy to nwolion posttioR quae ridiculoui 
jisigticiiLir hundredv in Uicsr ooun< 
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F^.1, CQuptjT'Of Sussex sdote i»<divided hito 

sixty^cb-kHodfedi^ which- qomesat.lehst.doseii 
^^|i^eD^gl| .to, prove, free^fkanUes,. rather 'iHt> 

* pit).prietor^ tvyre the subjects of that nuoMhUSojl^ 
And dus is 'the iaterpretation of Du Cange 'ahd 
Muiatdri; as to theCentene and Deca»i 8 M||.their 
own ancient laws. 

I cannot but feel some douH^notwithstalling • 
a passage in the laws ascribed to Edward the €011^ 
fessor^if whether the tything-man ever posses^ 
any judicial magistracy over his small district. 
He was, more probably, little different from a petty 
constable, as is now the case, I believe, wherever 
that denomination of office is preserved. The 
court of the hundred, not held, as on the continent, ' 
by its own centenarius, but by the sheriff of the < 
county, is frequently mentioned in the later Anglo- 
Countjp. Saxon laws. It wait; however, to the county>court 
that„aa English freemali chiefly looked for the 
maintenance of his civil rights. In this assembly, 
held monthly, or at least more than once in the! 
year, (for there seems some ambiguity or perhaps 
fluctuation as to this point,) by the bishop and the 
earl, or, in his absence, the sheriff, the oath of al-* 
legiance was administered to ail freemen, breaches - 
of the peace were inquired into, crimes were invew 
tigated, and (daims were determined. I asdgi all 


* Leges £d wsrdi Comfeii. p. 303. glo-Saxon documepts contain as to 

Nothioff, as fiu- as I koow^ con- the judicial anaDgements of that 
Anns thif paangt, which hardly perm 
tallies with what geaniuc An- 
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vjtoa the mp^> cum. 

poMtiQli that DO other snbsutdI'dWipg the Saxon ‘ 
tH^afiddiatthesepargLtioneftbeBlieriff’stoiirn 
fi^p^minai jurisdiction had opt yet t«ken plam, 
wkieh^ liowever, I cannot pntend tc^ determine.*^ . • 

.’A very adcieat Saxon* inltrument, *Tecordrng‘ a*a«i( ■> tiw 
suit itl'lle countyK»urt under the reign of t^ute; 
has been publishe^y Hickes, and may be deemed 
wortl^itof a liteiwBanslation in this place. " It 
isjnade known by this writing, that in the ghire> 
ge^ (county-court) held at Agelnothes-stane, 

(Aylston in Herefordshire,) in the reign of Canute, 
there sat Athelstan the bishop, and Ranig the ■ 
alderman, and Edwin his son, and Leofwin Wul- 
fig’s son; and Tharkil the White and Tofig came 
there on* the king’s business; and there were 
Bryning the sheriff, and Athelweard of Frome, 
and Leofwin of Frome, and Goudric of Stoke, and 
all the thanes of Herefordshire.* Then came to the 
mote Edwin son of EnneaMfhe, and sued his mother 
fur some lands, called Weolintun and Cyrdeslea. 

Then the bishop asked, who would answer for his 
mother. Then answered Thurkil the White, and 
said that he would, if he knew the facts, which he 
did not. Then were seen in the mote three thanes, 
that belonged to Feligly, Fawley, (five miles from 
A^ton,) Leofwin of Frome, dEgelwig the. Red, 
am Tlunsig Stmgthman ; and they went to her, 
and inquired what she had to say about the lands 


* lliis point is obscure ; but I Saxon laws distinguiili ibe civil 
do not perceive that the Anglo- froa the criminal inbomiL 



m 


OF EUB(a>e 

G HAP. which her ^ckusoed. She add that had to 
PABTi. bjelon^ to him, and fell into a n^e 

passioDogahist her son, and tailing for -Leofl^a 
hw lunswoman, wife of Thurkil, thus aahe 
* td her befoi;e themj * Tl^ is Leofleda my uas*- 
woman, to whom I give my lands, money, clothes, 
and whatever I possess after my life:’ end this 
said, she thus spake to the thanes: ‘ Behave like 
thvaes, and declaejj^iay messt^ to all the good 
men in^the nJote, and ^1 them to whom I have 
given my land8,and all my possessions, and nothing 
to my ran;’ and bade them be witnesses to this. 
And thus they did, rode to the mote, and told ail 
the good men what she had enjoined them. Then 
Thurkil the White addressed the mote, and re- 
quested all the thanes to let his wife hav^the lands 
which her kinswoman had given her; and thus they 
did, and Thurkil rode to the church of St. Ethel- 
bert, with the leave and witness of all the people, 
and had this inserted ih a book in the church.”* 
It maybe presumed from the appeal made to 
the thanes present at the county-court, and is 
cemhrmed by other ancient authorities,')' that all 
of them, and they alone, to the exclusion of 


* UickM|IX8ScrtAtio£pi>tolftns^ This may be so; bat the couaty- 
p. 4. in Thesaurus Aaliquitatum court has at least long ceased to 
eeplcntnon. ¥ol. iit. Be)bre the be a court of recoid ; 
ooHquesifSaysGurdoD,(on Courts- would uk for proof of the^||& 
Baron, p 589 )giints were enrolled tion. book kept in the efiun^ 

lathe shire-book in public shire of Si. Ethelbert, wherein Tliurkilts 

mote, after proclamabon made for said to have inserted the proceed- 

any to come in that could claim mgs of the county-court, may or 

Uie lands con\eycd ; and this was may not have been a public record, 

as irrevertible as the modem fine f Id. p. 3. Leges Hear, Primi, 

with prodiaatioDs, or recovery, c. !29. 
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iofeiior freemen, ‘wereilie juc^clf niviroottln^ chap. 
veieies. The lotto’ indeed were cj^led upon to 
attend iU meeting's, or^ in the language of our wnw 
pieient law, were Aii^rs to ti^e court^and 
peMl to be absent. But this was qp account V>f ‘ 
other duties, the oath ^ allegiance which they 
wore to take, or the frank-pledges into which they 
were to enter, not in order to exercise any judicial 
powef; unless we' coDceivofjlhat the disputmof 
the ceorls were decided by judges*of th§ir own 
rank. It is more important to remark the crude 
state of legal process and inquiry, which this 
instrument denotes. Without any regular me- 
thod of instituting or conducting causes, the 
county-court .seems to have had nothing to re- 
commend it but, what indeed is no trifling matter, 
its security from corruption and tyranny; and in 
the practical jurisprudence of our Saxon ances- 
tors, even at the beginning o^ the eleventh cen- 
tury, wc perceive no advahee of civility and skill 
from the state of their own savage progenitors on 


the banks of the Elbe. No appeal could be made 
to the royal tribunal, unless justice was denied 
in the county-court.* This was the great consti- 
tufronal judicature in all questions of civil right. 
In another instrument, published by Hickes, of 



gge of Ethelrcd II., the tenant of lands which 
e claimed in the king’s court, refused to submit 


• r* ff « Eadgaii, p. 7T.; ('«• Anglo-Suon, ihau^ poneriof to 
«otL p. IM.; Henrici Primi, c. Ihe conqnnt ; iJicir ipml bang 
M. i^uoto die UUer freely •» perfectly of the former period. 
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CH^P- WY^.p,rt?r 

urn. 

„jrhere were, , however^, roya]|,j\i,^^ 
^55(1 lylM^ .either by way of .appes^.from th^ 

^ or ia e^cept^d oases, formed a pa^apfifi^pt 

judicature'; but how their court was compo^^ 
under the Anglo-Saxon sovereigns, I do not 
tend to assert.f 

It has been a prevailing opinion, that trial by 
jury may be referred to tne Anglo-Saxon age, an4 
common tradition has ascribed it to the wisdom 
of Alfred. In such an historical deduction of the 
English govemme,nt as I have attempted, an insti- 
tution so peculiarly characteristic deserves every 
attention to its origin; and 1 shall therefore pro^ 
duce the evidence which has been sujfiposed to 
bear upon this most eminent part of our judicial 
system. The first text of the Saxon laws which 
may appear to have such a meaning is in those of 
Al^d. "If any one ‘accuse a king's thane of 
homicide,* if he dare to purge himself (Indian), let 
him do it along with twelve king’s thanes. }f 
any one accuse a thane of less rank (laessa maga) 
than a king's thane, 'let him purge himself along 
with eleven of his equals, and one king's thane*”^ 


* Dissertalio Kpistotans, p 5. 
t Madox, Hmory of Ae £i« 
diuqiier, p. G5. wiU not admit the 
existence of any court anaiogoas 
to the Cuna Ri^i before the con- 
quest ; all pleat being determined 
in the county. There are bowe? er 
•evenl instances of decisions be- 
fore the king ; and m tome cases 
It seems tw the wittenagemot 


had a judicial authority, 

Cnnub, p. 135, 130. UdMl* 
costs, p. 469. Chron. Saffip. 
169. In the Leges llenr. ITv. 
10. the limits of the roval and 
local junsdictions are denned, as 
tocrimmal mtUert, and leem to 
hare been Kttle dianged tiiiea Ae 
reign of Canute, p, 136. 
t Leges Alindi, p. 47 
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Hiislaw, which Nichol^n chatends,, ca|i Titeaii chap. 

by jn^y, harf'been refeHctf'Bjf 
Hick^s that ancieht us^' of 'ifeinpui^^dnl wvi^ 
Inhere the aiccused. sustained his own bath J}y 
of a number of* his friends, whb pledge * 

(Hhif ' knowledge; or at Jeaft' their belief of bis* 
inhodence.* ' 

til the canons of the Northumbrian clei^y, yre 
read as follows: “ If a king’s thane deny this, 

(fhe practice of heathen^superstitioi^s,) let twelve 
be appointed for him, and let him take twelve of 
his kindred, (or equals, mga,) and twelve Bi’ltish 
stmngers; and if he fail, then let him pay for his 
breach of law twelve half-marcs: If a landholder 
(or lesser thane) deny the charge, let as many of 
his equal|, and as many strangers be taken as for 
a royal ^ane ; and if he fail, let him pay six 
half-marcs: If a ceorl deny it, let as many of his 
equals, and as many strangers be taken for him as 
for the others: and if he Jiili ^ut him pay twelve 
orae for his breach of law.”t It is difficult at first 
sight to imagine, that these thirty-six so selected 
were merely compurgators, siofpe it seems absurd 
that the judge should name indifferent persons, 

W'hp witWt inquiry were to make oath of a 
party’s innocence. Some have therefore con> 
cmed, that in this and other instances where 
dpfmrgators are mentioned, they were virtually 
jncFS, who, before attesting the facts, were to 

* NicfaoUon, Preto) ad Legn t WiUuU| p. 100. 

AA^b-Sasoo. WinuDuif p. 10. 
liiobei, D imrt atio Epiftobna. 
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• 

CHAP, theif bonscilenees by inves^ating tierii. 

PARTI howeva* passages in tiw^axon kwg 

nearly parallA to tlut jnst quotecn^hich seetn 
lAOoaipikbllinditlu Tte^tyia 

' ‘hqv of AtKelstan, uiy <&ie daimed a stray ox 
«8 his own, ‘five of hh neighboniS'were to bb ias^ 
signed, of whom one was to maifitain the claim- 
ant’s oath.* Perhaps the principle of these rego* 
latioifs, and indeed of the whole law of compur- 
gation, is to, be found ip that stress laid upon 
general character, which pervades the Anglo- 
Saxon jurisprudence. A man of ill reputation 
was compelled to undergo a triple ordeal, in cases 
where a single one sufficed for persons of credit; 
a provision rather inconsistent with the trust in a 
miraculous interposition of Proridence vijhich was* 
the basis of that superstition. And the law of 
ftank-pledge proceeded upon the maxim that the 
best guarantee of every man’s obedience to the 
government was to be sought in the confidence of 
his neighbours. Hence while some compurgators 
were to be chosen by the sheriff, to avoid partiality 
and collusion, it was still intended, that they 
should be residents of the vicinage, witnesses of 
the defendant’s preUbus life, and competent to 
estimate the probability of his exculpatory oatb. 
For the British strangers, in the canon quoted 
above, were certainly the original natives, nMih 
mterrofngled W'ith their conquerors, probably, 
in the provinces north of the Humber than else- 


* Leges AthelsUUHi p. 56. , 
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vAefc, RBd stiU denofninated strangpre, u 'the cua.p. 
dtftanctioa was oot done away. 

if in this inhance we do not feel durselves war- 
ranted to infer the Qxist^e trial By jury* atiti 
less. (dull we find even an analogy tb it in^n* 
article of the til|||ty betweeia £ngland*and Wales* 
daring the rei^T^ Ethelred IL ** Twelve per- 
sons skilled in the law (lahmen), six finglish and 
six Welsh, shall instruct the natives of each coun- 
try, on pain of forfeiting^their possessions, if, ex- 
cept through ignorance, they give false infor- 
matkm.’'* This is obviously but a regulation 
intended to settle disputes among the Welsh and 
English, to which their ignorance of each other’s 
customs might give rise. 

• By a ij|iw of the same prince, a court was to be 
held in every wapentake, where the sheriff and 
twelve principal thane.s should swear that they 
would neither acquit any criminal, nor convict any 
innocent person. f It seqpts more probable, that 
these thanes were permanent assessors to*thc 
sheriff, like the scabini so frequently mentioned 
in the early laws of France and Italy, than jurors 
indiscriminately selected. This passage, however, 
is stronger than those whis|l have been already 
adduced; and it may be thought, perhaps, with 
jusrice, that at least the seeds of our present form 
ofitrial are discoverable in it. In the history of 
Ely, we twice read of pleas held before twenty- 
four judges in the court at Cambridge; which 


* Lfgn Ethebfdt, p. 133. 


t p. 117. 
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CHAP. 8e6ms*to hyvd beeaWned oata^^^enl n^- 

pIwl ^Wh«ndred«.^ , 

''i'vw - But the nharest approach tattfigular jufy, 
which li^ been preserved m qur scanty memoriiJs 
‘o^the Anglb*Saxon age, occurs in the history of 
ithe monastery of Ramsey*. A c<Hl||K>versy ndating 
to landa between that society and a certain noble* 
man was brought into the county^court; when 
each party was heard in his own behalf. After 
this commenpement, on account probably of ftie 
length and difficulty of the investigation, it was 
referred by the court to thirty^six thanes, equally 
chosen H)y both sides-f And here we begin to 
perceive the manner, in which those tumultuous 
assemblies, the mixed body of freeholders in their 
county-court, slid gradually into a mo^e steady* 
and more diligent tribunal. But this was not the 
work of a single age. In the Conqueror's reign, 
we find a proceeding very similar to the case of 
Ramsey, in which the $uit had been commenced 
in the county-court, before it was found expedient 
to remit it to a select body of freeholders. In the 
reign of William Rufus, and down to that of 
Henry II. when the trial of writs of right by the 
grand assize was introduced, Hickes hasdiscovered 
other instances of the original usage.;]; The lan- 
guage of Domesday Book lends some confirma- 
tion to its existence at the time of that survey.; 
Ibid even our common legal expression of trial by 

*HiiLElKmii, in Gale'i Scrip. t ffidun Dnieititw Epiito- 

lorn, t. in. p. 47 1. and 478. larii, p. S3. 38. 
id. p. 413. 
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litenill]^p6{iAltt*; • < ' 

f\k^ tM i ^ i K iig^hfe><yanqBg tpwdfgei' w&iek 1 
jjinwqaitiQi^iiitr k^iafdMsibte tw kididk 
wlli tl t p^ a fc reacegiVcn t» twelve, 

H-,*n Hjittf Ahe*{uito^ either of jodgeo 
oiMmpiiilfatoe^'’ > ‘Thi» wes* ndt ji^liar^W'Eti 
hDik Speimail' has prddueedT instancee 5f 
kiif the efliriy German Ians. And that namtier 
adenha tb‘ have been regarded with equal vene- 
latioa iiflBoandinavia.* It is very immaterial from 
vhat osqrrice or siiperalitioQ this ])redilectioii 
MPoae. But ita general prevalence ahcwa^hat, in 
aearehitig for the origin of trial by jury, we can- 
not rely for a moment upon any analogy which 
the mere^umber affords. I am induced to make 
thia observation, because some of the passagea 
which have been alleged by eminent men for 
the purjxwe of establishing thf existence of that 
institution before the conquest, seem to havd 
little else to support them. 

' There is certainly no part of the Andlo-Saxob uw of 
polity ^*hich has attracted ao much the notice of piojgB. 
modetn times as the law of ^nk-pledge, or mu- 
tual ilBaponnbility of the mefhbew of a tything for 
eaeli othier'a atuding the course of justice; TTria, 
like ’the distribution of hundreds and tjrthinga 
thhBiaehref, 'ind hkc trial by jury, has b^n gene- 

f*'l *- • t s V 

m 

* Sndara ( riiWtiii voe. .la- Edinb, Betiew, vol sm p. 1M>: 
nla. W Ctige, m Nenbda. t a o rt >«i iw d »ii4 elalioiate wwy. 
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:hap. rally aftributeA to luai 
pjiS^i. aho deprive.lMnu'' It w.4^wt|iniiiQg, 

Aat ^ great^fiervicQs of Alfred to , 1^ la 
peabe*ajid in war should havh' led posUraty -ip 
aseribe ever^ institution, of wbicb the 
ttras obscure; lo. his ctotriv]l|icer*^till his 
become almost as fi^uloos in kgislation 
Ar^mr in arms, loe English nation redeemed 
from servitude, and their name from extinctioii ; 
the lamp of learning refreshed, when scarce a 
gliminer was visible ; the watchful observance of 
justice and public order; these are the genuine 
praises of Alfred, and entitle him to the rank he 
lias always held in men’s esteem, as the best and 
greatest of English kings. Bu(i of his legislation 
there' is little that can be asserted with /tufficienf 
evidence; the laws of his time that remain are 
neither numerous nor particularly interesting^ and 
a loose report of late writers is not sufficient to 
prove that he compiled a dom-boc, or general 
code for the government of his kingdmn. 

An ingenious and philosophical writer has en- 
deavoured to found toe law of frank-pledge upon 
one of those generaljlwiples to which he always 
loves to recur. “ If we look upon a tything,” he 
says, ** as regularly composed of ten families, thii 
branch of its police will appear in the bigbest dp 
0ee artificial and singular; bid if we consider 
society as*of toe same extent with! a town or 
vffiige, we shall find that sucha nigulatiim is tim 
formable to toe general usage of biffiarous natkms. 





AGES. 

ladiitt,' lifdd ombAmg 'mliDBi^^ cbai 

.JiwtiaB^^v«ri%ofia»4»iiceii«i«tfaen|^^ 
dti^ fhMn the cnstonie of alq)ogt e\wry 
vorlilf wherein the mhebitanteW a '’cSfe 
have been made anawerable for'criniM 
up'ie^nnes impfnte^e’onA of them* But none df 


raise folly iesemblb the Saxon insthution of 
udiich we are treating. They relate either to the 
r^t of reprisals^ exercised with respect to the 
subjects oi foreign countries, or tm the indemnifi- 
cation exacted from the district, as in our ipodera 
statutes which give on action in cd^tain cases of 
felony against the hundred, for crimes which its 
internal police was supposed capable of prevent- 
ing. In the Iristvcustom, indeed, which bound the 
'head of«a sept to bring forward every one of his 
kindred who should be charged with any heinous 
crime, we certainly perceive a strong analogy to 
the Saxon law, not as it latterly subsisted, but 
under one of its prior modifications. For 1 tjiink 
tliat something of a gradual progression may be 
traced to the history of this famous police, by fol- 
lowing the indications aff^ed by those laws 
through wbi<^ alone weA^tne acquainted with 
its eflstience. 

The Saxons brought with them from thbir origi- 
nal ibreats at least as much roughness as any of 
lie nations wbu^ overturned the Roman empire; . 
and tiieir.Jong stnigg^ with the Britons eould not 
omtribnte to.|K>lislL their mannen.* The reya) 


* MiUtf M dw EogUih Gonratmt, voL i. p. tSS- 
D d2 
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t jof tlMj^gdlar system of goven^en^ 

mnKS 'EQd Lombards acquired from die pioy^td 
Roiftabs, among whom diey w^ miogla^ JSo 
people* were so mudi addicfed to robbery, talbtg- 
dus frays, add to feuds ansiag out of family^ 


venge/as the Anglo-Saxons*. Their statutes. 
filled with complaints that the public peace wes 
openly violated, and with penalties which seem, 
by their repetition, to have been disregarded. 
The vengeance taken by the kindred of a mur- 
dered man was a sacred right, which no law ven- 
jttired to forbid, though it was limited by those 
which established a composition, and by those 
which protected the fcunily of t^e murderer from 
their" resentment. Even the author of ^he laws* 


ascribed to the Confessor speaks of this famil y 
warfare, where the composition had not bben paid, 
08 perfectly lawful.* But the law of composition 
tended probably to increase the number of crimes. 
Though tlic sums imposed were sometimes heavy, 
men paid them witli the help of their relations, or 
entered into voluntary associations, the purposes 
whereof might ofteqj^. laudable, bpt which were 
certainly susceptible of this kind of abuse. Aad 


many Icsd a life of rapine, formin^^ large parties jf, 
rufiianSyVho committed murder and robterys^Sidtb, 
little dread of punishment. 


* Par«ntibw ocasi fiat emeu- firom soroe oldfr laws, or at least 
daUo, va) guerra wrum nortptar. traditions. 1 do not oonceife that 

Wilkins, p. 199 Thu, like many this pnTate revenge vw. toleatad 

other parts of that spurious trea- by kwr after 1^ conoMst. 
tiM, appaaiBi to hare been taken 
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jr+tke ciMP 

itrikdmB'of .friir Eagli^ kings, vith the i 

of dfdr greet councils, was emph^ ii^ d^nng^ ~V w'' 
, irhibh ^timately grew up info a pfictkinr 
No man could leave the dtire to* which' 
elonged ^diout^thh plrmisnon *of its aide!*- 
^an.* No man couM be without a lord,\Hi whom 
he depended; though he might quit his present 
patron; it was under the condition of engaging 
himself to another. If* he failed in this, his kin- 
dred were bound to present him in the qpunty- 
court, and to name a lord for him themselves. 

Unless this were done, he might be seized by any 
one who met him as a robber.f Hence, notwith- 
standing the pecsonal liberty of the peasants, it 
was noavery practicable for one of them to quit 
his place of residence. A stranger guest could 
not be ^ceived more than two nights as such; 
on the third the host became responsible for his 
inmate’s conduct.| 

The peculiar system of frank-pledges seems to 
have passed through the following very gradual 
stages. At first an accuse(| person was obliged to 
find bail for standing his At a subsequent 

period his relations were called upon to become 
’Vureties for payment of the composition and other 
which be wa.s liable.n They were even 
'subject to be imprisoned until payment was made, 
and this imprisonment was commhtable for a cer- 


* Ugtt AHMi, c. 33. 
t AthebUni, p. 56 . 
t Le^ci IdwardiCfmfeM.p 2 o 2 . 


§ l^eg«i Lcrtlurii [r«gii Cantu) 
p.^fl. 

n LegfsKdwafdi8eaioini,p..S3. 
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i ^MdpiiUvted;^ ooDTUited) of w^ieiodsfBpati^ 

Mrd^es for tiidir future beUanouri^ > Itsfiwt 
^ (hd reig^ of Edgar that 11% 'tflbd tbb iarp^^lRid- 
- nllHaW, whkhplaces every amn a ihe condkiMof 
Ad guilty or hospected^ ai^ compels liim> io find a 
amlety, who shall be responable for his appeUraUce 
lAen judicially Summoaed.f This is perpetuatty 
repeated aad enforced in later statutes, (hirbg hb 
tei|fn and diat*of Ethelred. Finally, the laws of 
Oanutp deekre the necessity of belonging to some 
hundred and tything, as well as of providing sure- 
ties;); and it may, perhaps, be inferred, that the 
^stom of rendering every member of a tything 
atisweiable for the appearance of, all the rest, as it 
exists after the conquest, is as old as thecreign 
this Danish monarch. 

‘‘It is by no means an accurate notion which the 
wnter to. whom I have already adverted has con- 
eetK^, that “ Ae members of every tything were 
responsible for the conduct of mie another; and 
Aat the society, or their leader, might be prosecn* 
ted.and compelled to make reparation for an injury 
committed by any individual.” Upon this iUse 
apprehension of the nature of frank-pledges tUl^ 
whole of his analogical reasoning is founded.'i»l|fl^ 
ir indeed an error very curroit in popular treatirey^ 
and which mi^t plead the authority of some 
wbose professional learning shoald have nved 

* Lc|«fAaickUBi,i».5r.o.S, t htfm f. ; 

B- 1 LigM CuA, p. ur,.'’ 
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tluinembenofa'tythuig wetenoiiioieU^lierr. 
petuaLbail for each other. " Itte gWei|t aecuritfl^ 
of tiSi’pifolic or^ (say tiie Iaw< aacxibed*ta the 
Oobfessor) is that ev^ man must bind hiibself to 
one (f those societies \rhick llie EngHsh in generil 
call foeebotgi^ and*thc peojde of Yorkshire ten 
men’s tale.’’* This coniysted in the^responsibility 
ten men, each for the other, throughout every 
village in.the kingdom^ so that if«ne of the ten 
committed any fault, the nine should produ^ him 
injustice; where he should make reparation by his 
own property or by personal punishment If he 
fled from justice, a mode was provided, accordiii^ 
to which the tything might clear themselves from 
participation in his crime or escape; in default 
of such exculpation, and the malefactor's estate 
proving deficient, they were compelled to make < 
good the penalty. And it is equally manifest from 
every other passage in which mention is of 
this ancient institution, that the obliga^tion of the 
tythingiVas merely that of permanent bail, re- 
sponsive only indirectly for the good behaviour 
of their members. 

Every freeman, above the age of twelve yean, 
TfgiYequiied to be enrolled in some tytbing.f In 
to enforce this essential part of police, the 
courts of die toum and leet were erected, or rather 
perhaps separated from that of the county.. The 

^ Edmiil ia Wilkioi^ t laigCfl Cuuibs p* 136« 

p.m. . 






®^vm. 


Feudal te- 
surw jvbe- 
ther kooUfl 
bffore the^ 
ConquMt. 


peria|iea m0 

tiie ^ ^jbiipci tibey 

idbtd new of frwtk-jdedgi^ 

in* Ma^Cbarta. But t$iicuilom» 

\o<haVe b^n in fuU vigour* when Bractoi^wi^te, 
and is enfoited by aktalute of Edwyrd ^ 
dually died away in succeeding times.* According 
to the laws, ascribed to^e Confessor, which jue 
perhaps of insufficient authority to fix t^e ex' 
istence of an^ usage befere the conquest, lords, 
who M^sed a baronial jurisdiction, were par* 
mit^ to keep their military tenants and the ser- 
vants ortheir household under their own peculiar 
drank'pledge-t Nor was any freeholder, in the 
age of Bratton, bouqd to be enroyed in a tything. 

It femains only, before we conclude this sketch 
of the Anglo-Saxon system, to consider the (me# 
famous question respecting the' establishment of 
feudal tenures in England before the conquest. 
The position asserted by Sir Henry Spelman in his 
Olossary, that lands were not held feudally before 
that period, having been denied by the Irish judges 
in the great case of tenures, be was compelled to 
draw up his treatise on Feuds, in which it is more 
fully maintained. Several other writers, especitdly 


* Sui 18 £. 11. Traces of for aught 1 know, be kept op is 
die actual new of frankpledge some parts of England at thk day* 
apMr m Conmall as late as the For um msoo which 1 «aMt 
lOth.of Ihnry VI. lUjt Piriiam. explaiii, the distribatioii Inr tCDS 
voLiT^pbiOa. AndioiMSeldaa was chiaied mto os« by dM 
tells us, CIuus Aagloram, t u. Biiaoii» & St. and Slat 18 £.11. 
p. 893.) that it wu not qaite oh* f P* W* 
aoleietn hit tiaw. The mm may, 



'tke'MifM But laoB^ ii|inf% re^iecfetUe* 
fw^tlA be-throwo: into |he opjp^to «cale; and T 
tlKtok ito’prBvailift; bias bf i^em antique^ is. 
ia-Sivoitf ^ at 1^ a modified affiimative as \o 



- Liiids are commonly supposed to hare been 
divided, among the Anglo^axons, mto bocland 
and folihand. Tbe former was held in full pro- 
priety, and might be conveyed by hoc or written 
grant; the latter was occupied by the bommon 
people, gelding rent or other service, and perhaps 
witoout any estate in the land, but at the pleasure 
of the owner. These two species of tenure might' 
be compared to •freehold and copyhold, if the 
Matter h^ rettuned its original dependence upon 
the will of the lord.* Bocland was devisable by 
will; it was equally shared among the children ; 
it was capable t)f being entailed by the person 
under whose grant it was briginally taken; and in 
case of a treacherous or cowardly desertion from 
the army, it was forfeited to the crown.f 
It is an inqjrobable, and even eatraragant sup- 


•tSi* wpp ositiOD may plead 

M aowntiea of Somoer 
the Aoglo-Saxon lexico- 
vmI tppears to me far 
jBorepiobaye tno the theory of 


loa Feudal P eop eity , or that of the 
intkfof adnoouneoDthe Boc- 
M ud Mynd «f the SuoDi, 
mSi 1 n 

Ihbeim. Thetaloftfaeiefop- 
pM boehod tohhec hett inidiap 


and fbiklaod alodial; the aeoimd 
molt itraogely takei folkliad tmr 
feudal. I cannot latufy myielf 
whether thainlaiid and revetand, 
which occur fometifiief in Doom- 


1 *. 


the other two denonsnetioiy. 

f Wift»||L p. 43 . 145. The 
latter kar Iromed from one ef 
ChmlenagDe'e Capitulanca. Ba- 
luae^lkm. 




dieae* heiwl it a t ry^i^lS i tBs^#^ 
p^^ilQ^k^8BXdn.fre&l^lden wefrot^daH^'^aW^ 
rfthti'4»y{d deniettie, a^ «(m^qulittd*f»^yihe 
kitJ^Vas’cnce the dole p^j|>rteti9r1n^M^ki^j|dialii. 
Whatever pajtitiona were made dj^a tUft eoaqtteat 
ef a Britisn pa|vii!ic<$ ^ itMy ^ sute 'the 
ihares ^ the army were coevd \Hth ^the 
geaetal. T^e great mass of Saxon property could 
not have been held by actual beneiiciaiyghtets 
from the croVn. However, the royal demesnes 
wetetttitdoubtedly very extensive. They continued 
to be even in the time of the Gontessor, after 
the donations of his predecessors. And several in- 
struments granting lands to individuals, besides 
tiiose in favour of the church, ace extant. These 

• t 

are generally couched in that style of fuil and un- 
conditional conveyance, which is observable in' all 
such charters of the same age upon the continent. 
Some exceptions, however, occur; the lands be- 
queathed by Alfred to 'certain of his nobles were 
to return to his family in default of male heirs; 
and Hickes is of opinion that the royal consent, 
which seems to have been required for the testa- 
mentary disposition of some estates, was nece^ 
sary on account of their beneficiary tenure.* 

All the freehold lands of England, excefUMM 
of those belonging to the church, were sah^m^W 
three great public burthens; military service il 
tile king’s expeditions, or at least in defensive 
the repak of bridges, aiidthatofi^fi» 

* DiMM«ioE|riMglHi^><o. f lUidii^iilif mm apnadl 



ouaur^i im «&iWii|ois. 




^Ippeeiatfy the chap.. 

fifet, 8QQetmm.:tliiN^t to denote A 

iisivieliteilwe* Titere .^ faoweiver! a cpnfuiidii SE# 
iiito«?;f)iich vre«may lUl by not euflSeie^tly ^tts^ Wjjp i 
Oiiwliing the liglito of a king as cki^ lonl of tti * 
vaes^ABdasa^epiignbfllissut^ta. In every* 
cenntry^ .the Huprapd power ie entitled Co uie 
Ybe aim of each citizen in tbe puUic defence. 
The-usage of all nations agrees with comnran rea> 
soa in establishing this great principle. There is 
nothing therefore peculiarly feudal in this military 
service of landbol^rs; it was due fnun the alo* 
dial proprietors upon the continent, it vras de« 
rived from their ^rman ancestors, it had been 
fixed} probably, by the legislatures of the Hep- 
tarchy upon the first settlement in Britain. ‘ 
lit is material however to observe, that a tliane 
forfeited his hereditary freehold by misconduct in 
battle; a pendty more severe* than was inflicted 
upon alodial proprietors on the continent. JM^e 
even find in the earliest Saxon laws, that the sitb- 
cundman* who seems to have corresponded to the 
inferior thane of later times, forfeited bis land by 
neglect of attendance in war; for which an alo- 
3j|}ist in France would only have paid his heriban- 
’ penalty,* Nevertheless, as the policy of 

'4S9mat states may enforce the duties of subjects 


Vn.npedilio; I7 iulwn, iiMtii boUcr hid to nadar wn oT the 
]inw1»o,«hidiieeoutoiukeno taller kind, 

WiiB.diANaHi 'Jtt,. todbrtii, *LafHfaiLp .31 DiCmgi, 
BMiljr, amt «f the ndUiaiy le^ toc. Bciftioaiun. Bj ihe Imi 
*m nhkh tt Aosle>Saioo free- tfCiaidi,*p.iw. 1110(0017 mi 

wpopod te tlut 
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covsr. 


^fay-more or; less S0i<m ssnctuDSt Id»ik)tlib» 
. jbiatrti lav ^forfeiture m such eases is to-he con. 
' sidered f» positively ife^ying a feudal temde: 

Bift a much stroi^ier (H^sumptiou is aff i f Aw i ^ 
pasiftges that indicate a niutud ‘rdatioa.ef lord 
''audv^alfen^g the) free piaprietors. flkpost 
poweifid subjects have not a natural r^tS^e 
service of oJ|iei|4ireemen. But in the laws enactedT 
during the Heptarchy, we find it hinted thaMfae 
8ithcundman,‘<or petty gentleman, might be de- 
l^ndpnt on a superior lord ♦ This is more dis- 
tinctly expressed in some ecclesiastical caa(ms, 
apparently of the tenth century, which distingfuish 
Ihe king’s thane from the landholder, who de- 
pended upon a lord. Other proofs of this might 
be brought from the Anglo-Saxon law6.| It is 
not howe^’er sufficient to prove a mutual relation 
between the higher and lower order of gentry, in 
order to establish the existence of feudal tenures. 
Foi; this relation was often personal, as 1 have 
mentioned more fully in another place, and bore 
the name of commendation. And no nation was 
so rigorous as the English in compelling every 
man, from the king’s thane to the ceorl, to place 
himself under a lawful superior. Hence the que|h 
tion is not to be hastily decided on the credit*' 
few passages that express this gradation of 
pendence; feudal vassalage, the object of ^ 
inquiry, being of a rea/, not a pentml natuv^ 
and resulting entirely from the tenure of particalai' 


* p. to. 33. 


t WilkjM, p. 101. I p. Tl. 144, 14S. 
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“ • 

Bal it tt'iMt imlikdy tlnt^the penosal chap. 
idR^of cUeot, if 1 may^use that word, might ii>.>jP- 
a iaaltitiidci of cases ha'^dhanged* into, that of 
vassaL And certainly o^y of the motives Vtlric6 ®g^ 
operatec^ in France to produce a very genemi ’ 
com^d^ion ofidodial int# feudal *t£nure might* 
hafe a similar hiduetice in England, whefe the 
disorderly condition of society i^e Jt the inte- 
rest'of every man to obtain the protection of some 
potent lord. • • 

The word thane corre$|X)nds in its derivatjpn to 
vassd ; and the latter term is used by Asserius, 
the contemporary biographer of Alfred, in'speak- 
ing of the nobles of that prince.* In their attend* 
a.)ce, too, upon the royal court, and the fidelity 
which was expected from them, the king's thanes 
seem exactly to have resembled that class of foU 
lowers, who, under different appellations, were the 
guards as well as courtiers of the Frank and Lorn* 
bard sovereigns. But I have remarked that^the 
word thane is not applied to the whole body of 
gentry in the more ancient laws, where the word 
eerl is opposed to the ccori or roturier, and that 
of takcundman^ to the royal thane. It would be 



llftvdos ciun pRuci» sun no- 
et etioin cum quibusdam 
IS et VusaRis p. 166 No- 
i Vassalh Sumertuneosn pui. 
> 167. Yet llu^ei objects to the 
mfacUKitj of 1 charter ascribed 
to because it codUidi the 
'Mord VtsMillas, * qoam i Nort- 
naftnisAnghbabuerom.' Dnser- 
tadoEiiistol. p.7. 
t wilkias, p. 3. 7. *3, kc 


This M an obicurp word* oecomig 
only, 1 believe, during the ilep- 
larctiy WilVins Iramlatei it, prs- 
positus paganuB, which gives a 
wronij idea IKitgcsi/A, lAhich M 
plBiDlj the same word, is used in 
Alfred's traosUtion of Bede for a 
mtleman or nobleman l^'beie 
Bede itsA comes, tlie Saion u 
always genlh or gesiihmao ; where 
priaoeps or dux occun, the version 



miforitiMtt 


CRAP. 

to rkuRe «!a^ Ik^M 

«»3^t«rpret^it w af|Pjii/atteotkii^«o<k^RMia^, 
i AiA7*Qacertaia ' ‘101 'UH^’ 

* gatiohs. ^ ' ’- ^ ' 

* - For tile *age 

an& ibvaskm, we eaimot htave retoilrse '((Nni^r 


authority tl^o Domesday Book. ThalHncdtR|fa- 
rabie recortrcontaios the names of every UMtot, 
and the conditions of h» tenure, under the Con- 
fessor, as well as the time of its comjiilatidn ; 
and seems to give little countenance to tbe notfen, 
that a radical change in the system of our'Htws . 
%ad been effected during the interval. Itf ahnolit 
every page, we meet with tenants either of ^the 
cro#n, or of other lords, denominated' thanes* 
iireeholders (liberi homines), or socagers (soc- 
manni). Some of these, it is stated, might sell 
their lands to whpm they pleased ; others were 
.restricted from alienation. Some, as it is mf* 

I 

pressed, might go with their lands whither they 
would; by which I understand the right of com<^ 
mending themselves to any patron of their choice. 
These of course could not be feudal tenants in any 
proper notion of that term. Others could 
depart from the lord whom they served ; not, rMft 
tainly, that they were personally bound to ^ 
soil, but that so long as they retained it, ||| 
•mgniory of the superior could not be defeated.*' 


ii ■Momw. StUm'i Tide* of pwUioD, nMck ii M|Wlie ttW 
HonoBr, p.643. aimwnbii ptooft; 1» tile fotiy 

* It MmUam wtakcni I pro. Inr«ttiii«a; yia the MlMiif 
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CHAF. 

%d.iio aif iMtaaoe-to be due from one of themg;- J'I“ y 
t e N i l e;^<(froi^ it is diSdplt to sjp^^es ton^ w L* 
aqgKtire' pn]fH)Mtio& oAthis kind with utpiwd* 
fidence. 

Ifolilpect e?id<laic^ appeere as to \be ceremony* 
ofh^qqMge or the oath of fealty before 4be con- 
quest. Tbe feudal exaction of add iiLcertaiii pre* 
st^fihed cases seems to have been unimown. Still 
less could those of wardship and mivriage prevul, 
which were no parts of the great feudal system, 
but introduced, and perhaps invented, by our 
rapacious Norman tyrants. The English ISwyers, 
through an imperfect acquaintance with the his» 
tory of feuds uppn the continent, have treated 
these uiyust innovations as if they had fofroed 
essential parts of the system, and sprung naturally 
from the relation between lord and vassal. And, 
with reference to the present question, Sir Henry 
Spelman has certainly laid too much stress upon 
them in concluding that feudal tenures did not 
exist among the Anglo-Saxons, because their 
lands were not in ward, nor their persons sold in 


' tmal specimens will illustrate the 
tpqifmon Itnguige «f Domesday 

trie mtaeria tenuit Uhen 
ttnoie recu Edwmdi et potuit 
* wran tent qu5 volebaL p. 85. 
Toti emit earn T. JL £. (temp- 
ngb £dwardi)dc ccciesii Malms- 
banenai ad Ktalem trian homi- 
woa; flt iaftt hme lermiinim 



Tres Angh tenuerant Daiuefbrd 
T. K. K. ct BOO poteraat ab eccle- 
siA sepanin. mo ex us redde- 
bant f solidoa, ct lertini serfiebat 
sicut Thuouj. p. 60 . 

Has terras q« tenoenintT. It R. 
qtib roluciwaf lie potucrant* piMr 
uaum Seric vocatumi qui m Kap 
geodal tenuit lii cancatas tmv; 
•ed non ^potent cum ed alicnbi 
leeedere. p. S36. 
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»Sjg^ Ita^tieiied in 
’l^r jJrobafcly bav«( 

AiQ||^before.)^Wera Qfi|fd«otitt|^^ 
ter6 «t* least a retf 'ittfio^ ahkogy^|ll^|Mt'^ 
^cbtfteref l^elred’s intePprets one* word 1)^ 
■oAerif laVbe iaiw of William, whkih t^cuttbt 
dioseiof Oani|^ <»nceraiDg berioUr. the'ti^W 


lief.ia employed as 8 yDonyaMias:| ' Tboi^h the 
heriot.^vras in latm* times* pud in diattels;' He 
relief ift money, it is equally true Hat> originhity 
:iHelawfoed a sum of money in eertaui«iye^*for 
■Ihe benot, and a chattel for the^ kelief. AndiMm 
mosf pianublc distinction alledged hy l^pelwao,* 
tbit He heriot U(Lby la«r, doe from He pereobal 
eetaHi but tlie relief* from the heir, ^seems hardly 
^plicable to that ^remote age, when the law^of 
wo^wwi as* to real and pasosal estate was not 
Hifienitt. 

b has been shewn in another place, how He 
light of territorial, juaii^iction was feueraily, and 
at last inseparably, Connected with feudal tenure. 
Of this light we meet feeqoent instanoifes ii/Hhe 
laws and rec<«ds of the Anglo-Saxons, Hough,^ 
in those of ap early date, A charter of Ednft 
iprants to the onmastery of Croyiand soc, sac^ tar 
taam a^ infeagthef; words which genen^' 


• BiUidIi Wahl, q.l. tt. p. 
t iiMtauDwjrtM, p,4as. 


(MUamk. ssa 
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ia^ the deeqpptnii fjf wut pri- chap. 
e^eiin, and ibe rijnht of biddii^ a p^or'^ 
to«Hlid^.4llfiaeiBeD«f^4emtor^ahooldiepa^,^ wyw 
of 4 ecidiiig {i^ at well as of^iingpiitig 

aaiaeeiDeatp'>tiMr&^ to law, of Hkiog tollft . 

«n^ of punAbing capitally 
atide^ta&en in Redact within (he limits of the 
dniior.* Another charter from the Confessor 
' giants to the abbey of Ramsey sinvm' rights over 
all who were suitors ^ the sher^ s court, sub- 
ject to military service, and capable of landed 
possessions; that is, as I conceive, all who were 
not in servitude.t By a law of EthelrSd, none 
but the king could have jurisdiction over a royal 
tbane4 And Domesday Book is full of decisive 
• proofs, Jthat the English lords had their Courts 
wherein they rendered justice to their suitors, like 
the continental nobility; privileges which are 
noticed with great precision in that record, as 
part of the statistical survey. For the right of 
jurisdiction at a time when punishments were 
almost wholly pecuniary, was a matter of pro- 
perty, and sought from (ootives of rapacity as 
well as pride. 

Whether therefore the law of feudal tenures 


* logull^ p. 35. I do not pre- 

5 [ to anert the authenticity of 
e duuien, which at all events 
Mtriy as old aa the oraqueiL 
Hickes calb most of them in quet- 
tMA. Duaeit. Epiit p. 6G. : but 
waUttrapUgaariaiaBcm to have 
been more favouabla. Aichv 
ologiay voL mu. p.49. Nouveau 


Traits de Diploautiqoe, L i. p. 
348. 

t Hilt RanMTt p. 454. 

{ p. 118. Tl» IS the earliest 
•liusuNi, jf I am oot mistaken, to 
terntonal jurisdiction m the jksoa 
laws. I^nbably it wm not fre- 
quent till near me end of the tooth 
oeatuiy. 
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£BAP, can $e nid to I^to e|i8ted in England before 4he 

'VIII. AAnAttA*^ mamAA 'thA IaA A«Aa«* J ^1.^— jIa^aamaIw.. 


PARTI. 


COI 


, wvw iion. ^ibapa^nyattomf^ to decide it poutiveljr 

^0N8L ™ ^ *"T[riig the 

lfisiiMy*of etery poliiic£Bimi|^ ^iree thingB 
are to be coneidered, t|!ie prtBcip|^^i^»|nd 
the nane. The last prqiabl^ot lie 
in any genuiM Anglo>$azoB record.* Of w 
form* or the ^uliar ceremcnies and inddents of 
a regolar fief, , there is some, thongh not apch 
appearance. But those who reflect upon the 
dependence in which free and even noble tenants 
held tbdr estates of other subjects, and upon t^ 
pHvileges of territorial jurisdiction, will, I thinik, 
poitseive much of the intrinsic character of the 
feudal relation, though in a teas matm and sys- 
tematic shape than.^ a 88 umed afbrlfhe korman 
conquest. 


* Ftodiun hnce occun in the loitnaenl lo hm been oti|mallir 
UtUunnt of Alfred; hot it doei wntteo io Lrtit. It vai nora 
ootippeirtebeuKd witemner more comoniiit to Atfred^ pitc* 
Knee, nor do I eppreheu Otit iice to employ bb om luiginge. 




THE ANOLO-NORUAir CONSnititlON 


Tie Jngh-Ncnm GMitiMwii— Gmuei ^ the ConquU—PolKjf 
md CimacttT WiOum—Ui Tyrmag-^ItUndiictiim ^ FtiM 
$tnke$—D^emee hetaetH tie Feudal Gnenumti ^ Frmee 
Uti l^f^aai^aMt <f the gnat Power of ihejlrtt ifimm 
Ftag^Jbiitmf tSdnirfcr (f tieir Gmermuat—Oreat Cnmed 
—Feti4liangftie£oro»stoJoiM~-ila(pitCiarta’-ibfrmcf^ 
Jrtide$—Be^ of Henry lll.—JhCenttitttion atqnm a men 
bierd Cianeta^aHeiid Syetem He AiiglihNmuiu~~Oiria 
F/gu, Etdeqner, ifC.—EitMikiiitnt^rf tie Common law—itt 
Efixt m Jbing tie Conttitiitmx-BemaHu on tie Lmutalion (f 
Jriitoeralkal Prtal^a in LnglmL 

It is deemed by William q|ifalaubury an extra- 
ordinary work of ProvideBcei that the English 
should hare given up all Tor lost after the battle 
of Hasting where only a small though brave 
army had ^shed.* It was indeed the conquest 
of a great kingdom by the prince (tf a single pro* 

* lltla^ p. SS, AaS Heuy fcsu Aajlom ^nod dw cofitt* 
ofHnlnidaaaqiiaBphiticillr: mu. (%rti unitH NwnuM* 
MiBtinaoUieugwimoiwloMuw tsu upm U odlida Mdidit Ni 
(rU»,periKitdMU«ittc Owide ad etunMnadan. p. SiO. 
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ENUUBH 

CONST. 

CoiQMft 

oreaiiuMi 

hjvimm. 



ttA^fT$vaof^ . 

Fin(A.'ai|.cW<k JM>t#*pjly 

,^L,wq«»W ^ ?W» 

v^vw tMa A b>! 

lii^ab uras 0 advaq;lEiM!Bifi«p||^. 
tacoQBs seeAa aeittuirfiDSpooqpi^l^ 
ter of dUcredit to the.Bog)^ oation, ^n^-ji^ 
of the house^ Cerdiq^N alreadji^t .aaidb; 

attbe electioVof Harold ; aod his yoatl), jofAfsi^to 
aiaediocrity of understanding whiph ejtcilj^iniai; . 
ther ^teem nor fear/ gave no encouragetneq^jto 
the scheme of placing him ujwn fhe 
those moments of imminent peril which .foilo^i^ 
battle of Hastings. England was peculiarly 
destitute of great men. The^ weak reig|i|(g^ 
Ethel red and Edward had rendered: thUi gwpfRt* 
ment a mere oligif^ and reduced the nobdity 
into.the state of re6^erf^,a.|$|^ leading bpu^ps, 
the .representative^ of 4 ||db were every ifvay 
«UM0ual to meet such *00 ‘enemy as thf; dg|te jof 
Normandy. If indeed the ooncurreot te^mn^oif 
of historians does not exaggerate hia tbrces^.itmay 
be doubted whether England possessed; militaiy 
resources snfficieat;^ Jnn^ resisted so numerous 
and weSnappoioted an uflf t 
This forlorn state of the country rndpoed^sl^ 
didnot j asUfyi.the. measure of tendering^thaern w 

wtw»- 

cAcMil atlemnu to leeow the tMintiMteBiMMafBiiMrtdttko 
UHMUS, Km Iff WiKM ' of NonStSlr/ wfcow'SMMk <> 
fria •kndntM which dwid onij mU u ehuMtcr, mocb imahM 
hwa (HmUM froB contempt of kkowa. 
hit udSSUndns; Iw he wu B0| 
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h&d a of' tide to oka)^ 

ateliiii* ’fetfe (Me i^Atfoife^ perimps* the 
p(bthHi(!;^|ifei|lj^ie^tx[^ptestareento(^w^ ww 
wi^chWd (ftm^e^^finPtlidse'ttroe^than'ft'de* 
letwbetter ti^a the naked 
this, supp^Mted' by an 
difl^tly’simikr Ito diat taken by tMe ‘Anglo* 

Sakon kings, and fay tb04k{^t of the maltitnde, 

English as 'well as Normans, on tl(e day of bis 
colfbnation, gave as much appearance of a regular 
snceession, as the circumstances of the .times 
woild permit. Tliose^ who yielded to such cir* 
cuihktances could not foresee, and were unwiltiog 
to. anticipate, the bitterness of that serritodd 
whilfh WilHam and his Normw followers were to 
bring upon their country. 

The commencement of bis^ administration was 
tolerably equitaHfl. ^|iough many cotiMscations iiue 
took place, in order (^gratify the Norman army, 
yet (be mass of property*was left in the hands of • 
itS' feirmer possessors. Offices of high trust were 
faestdwed upon Englishmen, even upon those 
whose family renown mighl have raised the most 
aspiring thoughts.* through the inso- 

lence and inju^ic^of' Wiliiam’s Norman vassds, aioi. 
^i^y through the suspiciousness naturd to a 
Wtt'OOhscious orhaving overtomed the national 
government, bis yoke soon became more heavy. 

The Englirii were oppressed ;'they rebelled, were 
subdued, and oppres^ again.. All their risings' 


Oidtckof VMdif, p. 5J0. (in I>i Omot, Hbt M«m. SeiipL) 
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^AP. -iranwfthaaicdncert^aDd^ttpeiate'llIlN^ 

fit to he^ them, and fortresses: .tO'-wetain 
' wvw tfamr After B>.i(eiy fevr'jears, tbey.isaok 

in di^edr, ^nd yielded ftr a century to the ind^- 
‘ nittes of a ooajparatively small h^ of straa^ 
dKthottt a single tumult. 'So poedble (is tt^ a 
vdioi) lo' be kept in permanmit serviteddi'cYeB 
without losidig its reputation for individual oou* 
rage, or its d^re of freedom ! > r 

The tyrannyof William^isplayed less of pas- 
sion oe insolence than of Uiat indiflfetenoe about 
human ^ering, which distingui^s a cold o^d 
frir-sighted statesman. Impressed by the frequent 
risings of the English at the commencement of 
his rejgn, and by the recollection»<as one historian 
dtserves, that the mild government of Canute bad 
only ended in the expulsion of the Danish line,! 
hh formed the scheme of rivetting such fetters 
upon the conquered nation,- that all resistance 
should become impractlcablfi. Those who had 
obtained honourable offices were successively de- 
prived of them; even the bishops and abbots of 



* Ordencui noticfis the wut of 
cMtlofi in England, at one naaon 
why nbeUtooB wen atuly qmlled. 
p. 511. Fating in tbnr attenpia 
at a genenm reiiataiiOB, Ike En^ 
Uah tndaavonnd togflt rid nf thw 
ciMDiei by maiaination^ to which 
naav Notniaiii banana fkunt. 
WUhanthatafoiafaaciad, thatm 
Ofary oiMoC anirdir, whidi 
■aattt thtlVing of any oM br an 
nduowihihl^ MM Midd 
be liabla 4n « ine^ la dna they 
Donld piaaa tht panon mndara 


to ha an Englnhman. Thii was 
triad by an inquest, upon wbH 
was called a pnwotnent of fa^^ 
Itthry. But firom the re^ off 
Hen^ II., the (wo natiooi banng* ‘ 
been veiy mttch lolemingled, ths 
inquiiy, ai wa learn from the Dn^ 
ki|^ dia toccano, p. 26. ccaaad, 
and m aiaaiy etaa of a heeasn 
naidend by panons iuikiiaw% 
the hundred was ined. Sea ban- 
am fineiott, L in. c. 15. 
i |libHhafy,pilM. 
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fioig^ish biMi were deposed)* a stretch of power' cha^ 
yeryaiogularinthat age, andwh^h marb 
ttnidi the great taleq|ts;:of WHliam lei^e him 
feared by the dturd!) in the moipent ef' her 
biglihat preteoideos, for Gregory X1I> was inithe 
p^jll^tiilir. Moitar, oncfof the illustrious 
EkiglUii, suffered perpetual imprisonment* , Wal> 
tbedf, a man of equally conspicuolis birth, lost 
his head upon a scaffold by a ve(^ harsh if not 
iniquitous sentence. *lt was so* rare in those 
times to inflict judicially any capital punishment 
upon persons of such rank, that his dea(|) seems 
to hare produced more indignation and despair 
in England than any single circumstance. The 
name of Englishman was turned into a reproach. 

None of that race for a hundred years were raised 
to any dignity in the state or church.f Their 
language and the characters in which it wte 
written were rejected as barbarous; in all schools, 
children were taught French, and the laws^ere 
administered in no other tongue.f It is well 


* lloveden, p. 453 
t Bedcet n uid to hare baen 
Iba fint EngliiboHui wbo reached 
laf coniiderabla dignity. L^rd 
lyttiehOB*! Hilt, of Ilen^ H. vol. 
ii. p. tl. And Eadner declares, 
that Heniy 1. ifould not place a 
tingle Eogiiihnaa at the hiad of a 
MMiteiy. Si Anglin eret, niiUi 
Tirtiia,nthOiioreal^iio diamujii- 
dicaretvr^ earn potent adju?ait. 
p^tlO. 

t Iag«IAi$,p.0t. Taotnni moe 
AqpKcoe abannntli fonty n qnan** 
toe^ne menlo poflanot, de dig- 


mtatibui repelkbjiitur, ct oiulto 
minus habiles alienigenc de qu/U 
cttiique alad naiione, qnn lubcmto 
eat, eitiunent, gratanler aieiifna- 
rentur. Ipeora etiam idionu tan- 
tuin tbhcNmaat,qiiod legei terra, 
itatutBaiie Angtonini legum tin- 
guft GailicA tnctaraatiir; cl pueni 
euaoi to lehoin niwnpia trterarum 
gmwalfica GallkA, oc non An- 
gM trademtnr; modiu etkn 
•eribra^AngUcM u aiit t it ctur, ot 
■odm Utim m nharthi et m 
hbiii eonribw ndmiitefelw 
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«li9 >\a^ of Ft«Dch-ifl 

'Mfl|iM||(vclwioaoftteGi)gHBhfHBAi-p^tioM 

Et m W ^•^AMas.tcoMQpaaied‘4rkh%iidi tucooflaottitm 

^ ? ojF^Oj^yijM.BCTer porhaps has^#6«eed^>^r<«» 

ofEagliili at^' goveronient, not Wwedly feon^ IttybWe' 
dpon ffie’swoid. In Wrwity yean Itobi 
won of WilliMi, almost the i^ole soil ofE^ltod' 
had been divi^d among fort^nen. Of the 
proprieton many had penshed in the sceitefr'ofi 
rapine, and tyranny which attended this oonvBl^ 
sion; w yn y were fallen into the utmost poverty’; 
and not a few, certainly, still held their knds'U 
vassals of Norman lords. Several Engliril noUes; 
desperate of the fortunes of t^eir<couRti7; sodgbt' 
refuge in the court of Coirttantinople, and^ap^ 
proved ^eir valour in the wars of Alexius agadintt' 
aaMher Norman conqueror scarcely less cde^i 
brated than their own, Robert Ouiscard. - Uadef 
the aame of Varangian^, those true and feithM 
supporters of the Byzantine empire preserved'lb 
its dissolution their ancient Saxon idiom.* 

The extent of this spoliation of property is not 
to be gathered merely from historians, whoselW- 
gMge might be accused of vagueness and Amplil^, 
cation. In the great national survey of Domesday 
Rook, we have an indisputable record of this vast 

* CSbbm, nl. s. p. ssa. No NotB. Script (hdomia mo «a 
miMr, owcpt perinpo tiw Stsoo Rnri n lim i B i bol poiMi ot Mk' 
Chmklcr, It n Ml of jtm oUL A.D. lOM, iMo Ifor. 

tnMDf«-<M«neuVitdi. Sao nfdy.wlBtolie bt nm i pwi S w i iS 
puUwMIV- JjB SOT. SIS,. SM. m fbo (MWtofy of Bn. iW. ~ 
SSt. its. fliM CInsm, Hirti OM. 
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temComl i^otiMrd«i$ng the reignaif t£e 
queror. , iam indebd surprized at Body's posttioBti«p 
tbaA ^-.Ei^lirt had sulered an iodiscrj^inate 
deprivaltOQ of their k»ds. Ufidoui^tedly'Wre 
vertetiew left io almost every eoqfity, w&) Ail! 
eqi^yjtd estates wBicb they beiSi under EdT* 
ward tbeCoofesBor* free from any superiority but 
that. of the crown, and were denominated, as in 
fonter times, the king's thanes.* Oospatric, son 
perhaps of one of thatmame who*had possessed 
the earldom of Northumberland, held forty-one 
manors m Yorkshire, though many of item aro 
stated, in Domesday to be waste. Inferior free- 
boldexs wets probably much less disturbed in their 
est^s than thn higher class. Though few of 
£aglinh«birth continued to enjoy entire manors, 
ev«iOi by a mesne tenure, it is reasonable to sup- 
pose that the greater part of those who appstr# 
undur^ various denominations, to have possessed 
somil .freeholds and par(5els of manors, werp no 
other than the original natives. 

Besides the severities exercised upon the Eng- Dpvaatalioti 
lish. alter every insurrection, two instances of 
William’s unsparing cruelty are well known, the 
deyfkstation of Yorkshire and of the New Forad, 

^vrliosfr on&irnBM al- din defcriplioA. Sn p. 99. 153 
wayi kaeps pace with his ability, 2t8. 219. and other places. Tbr 
pretends that all these were menial question however was not worth a 
oAcen of dw kiDg*s hoasehold. battle, tbiMigh it imkei a iheupp in 
Bit aetwilikilaadiaf the dtficviiy the c oo tr cng iy of Normans and 
afdwpimgtbeeegfatuiloiHsa^ Anu-Nmnsf between Diq^dtle 
podbemi, ii u pretty eeiiiuiv dua and Br^ oi the one sidib mI 
in«^«rtbeBiiglidi|iiopfktovsin Tmil^Peiyt wd Atwooioite 
Derneedty mid not heve been if oUiar« 
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* 

IiLtheibnMr»*whicb had the tyrant’s piea sedes- 
for its pf^ext, an invasion being threatenejl 
6pai Depmark, theSrhol^ ccftintry betwean. the 
Tyno'*^^ Qio^uniber -was laid so desolate, tStat 
• lot* nine yearsj! afterwards there wbs not an inha- 
bited villag^, and haidly an inhabitant <ldk;*1he 
wasting of this district having been followed by a 
ftunine, which swept away the whole population* 
That of the Nbw Forest, though undoubtedly less 
calamitoQI in its effects, veems even more mon- 
strousc from the frivolousness of the cause.t He 
afforestpd several other tracts. And these favourite 
demesnes of the Norman krogs were protected by 
a system of iniquitous and cruel regal^ons, called 
the Forest Laws, which it became afterwards a 
great object with the asaeri^ of liberty to cor- 
rect. The penalty for killing a stag or a boar was 
loss of eyes: for William loved the great game, 
says the SaxoQ Chronicle, as if he had been their 
fa^er.t 

Pnwfiof A more general proof of the ruinous oppression 
of William Uie Conqueror may be deduced from 
the comparative condition of the English towns 
in the reign of Edward the Confessor, and at the 
compilation of Domesday. At the former epoch 
there were in York 1607 inhabited bouses, at the- 
latter 967 ; at the former there were in Oxford 

* Malffiiliurv, p. lOS. Uaf«> nodam omnituD lolum loqne 
p. 4M. Oitek. V^nalis, p. hoc ctiui tempui. 

514. tafibDAiii]r,p.in. 

eoB«tnoa k kalittban'i tiac, j Chm. km. p. IQl, 
iiity or imn^ pan aftcnnodi; 
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781, At Ae latter 843; of*172 hDofles m Dor* OHa^ 
ch fla t arf ilOO were, destroyed ; of ^3 in 
103; of 487 mCh^ter, 205r Some other towns 
bad suffered', less, *but«carGely atiypne fliils to 

1 ... , 1* 1 • 1 . . • • wifisr* 

ezmw marka;ef a decayed popula^on. As to the < 
refattive Immbers of th£ peasantry jhd value oT 
lands at these two periods, it would not Se easy to 
assert any thing without a laborious* examination 
of Jlomeaday Book. 

The demesne lands of the crown, extensive and Otnumior 
scattered over every county, were abundantly ** 
sufficient to support its dignity and magnificence ;* 
and William, far from wasting this revenue by 
prodigal grants, took care to let them at the 
highest rate to ferm, little caring how much the 
cultivaters were rackdi'by his tenants.f Yet his 
exactions, both feudal and in the way of tallage 
from his burgesses and the tenants of his vassals, 
were almost as violent as his, confiscations. No 
source of income was neglected by him, or indeed 
by his successors, however trifling, unjust or un- 
reasonable. His revenues, if we could trust Or- luchMor 
dericus Vitalis, amounted to £1060 a day. This, 
in mere weight of silver, would be equal to nearly 
£1,200,000 a year at present. But tiie arithmeti- 
cal statements of these writers are not implicitly 
to be relied upon. He left at his death a treasure 
of £60,000 which, in conformity to his dying re- 
quest, his successor distributed among the church 

* lliqr ooQHited of 14M mi- f tooo. p. 16a. * 

non. LyUleum'iHioiy lLtol.il. 
p. 388. 






Ilia mcrcc' 
oary troops. 


kn a<^ oCdi9int^reste4n^^'> whi^ 

^‘tdk'kcetf, w^'no^iii^j^te 
of feelings thin ftistofiftnsjjylfe il^ctlbi^U tSi 
W. It might appeai»thkt'William 
for hi^ ‘eitorted wealth. Bf the felidlal'b&nHlt'o- 
tioD, as established during his reigh/’b^ 'com> 
mtinded the ^rvice of a vast army at its' oivh 
expense, eithei for domestic or contihental War- 
fare. this was not sufficient ibr ‘SI ei pur|>dse ; 
like other tyrants, he put greatei*'trid8i in'j^rfc'e- 
naty obedience. Some of his pl^eddiraors had 
kept bodies of Danish troops ipi ^fty ; ‘ ipi^u;^ td be 
secure pgainst their hostilityptio^'fifom the c6h- 
veinience of a .regular ar 


the love which 

princes bear to it. But'WM^ carried this td 
a milch greater length. He had always stipeh- 
dia^ soldiers at hi&command. Indeed bidmMy 
at the conquest could dot have been sWel^Ira *w 
such numbers by any other means. They wefe 
drawd, ' by the allurement of high pay, not from 
France and Britany alone, but Flanders, Germany, 
and even Spain. When Canute of Denmark 
thi'eateDed an invasion in 1085, William, too con- 
scious of his own tyranny to use the arms of his 
ISi&^ish subjects, collected a Mercenary force so 
vaqt, that men wondered, says the Saxon Chro- 


* HttitimdoD, p. 371.^ Ordc< this iii«y be bif infentioibyfllflM^ 
' rieiti ViliBi Dirts t seem to Aiw the eomiNiiiocm 

tU speiA kto laoitUk the tyitiAitowieBce. 

onhisdertMdLp-M. Tboogh 
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nic^, l^p;^ tl»j8 coJ^ot^ cpjild iqa^mwn ik iljis (miap. 
be qpj>r^d„upon,the people, according'^ Jffij 
propor^n pfl^eireijtate^ J 

WpabeTer may Ije tttqogbt of tbe 
tenures, it is, jiertaiB, that'^those of the • feqdal ' 
sysl|||j^j^re*aWoughly |stablish6(i in England 
under toe conqueror. It has been observed, in 
another part of this work, that Ijie righ'ts, or 
feudal incidents, of wardship and^ marriage were 
nearly peculiar to England and Normandy. They 
certainly did not exist in the former before the 
co^qpest; |>ut whether they were ancient customs 
pf the latter cannot be ascertained, unless* we bad 
more incontestable records of its early jurispru* 
dence. For reat Customary of Normandy 
• is a compilation a wH e ^ the reign of Richard 
Coeur ^e Lion laws of England might 

have passed into a country so long and intimately 
connected with it. But there appears reason to 
tbinh^ that the seizure q/ the lands in wardship, 
the selling of tbe heiress in marriage, werebrigi* 
nally deemed rather acts of violence than con- 
formable to law. For Henry I.’s charter expressly 
promises, that the mother> or next of kin shall 
haye the custody of tlie lands as well as person of 
the heir.t And as the charter of Henry 11. refers 
to and confirms that of his grandfather, it (^ms 


* ChroD. SaxoD. p 1 BA. Ingul- 
fui,p.79. 

t Term et Hberonim mUM erit 
lift uxor, live iJiui propifiqwuin, 
qui juftui eue debeint; o^^mch 


pio ut benmei mei umiliter w 
contineul ergi fUios vcl tUui vet 
uxores^homioum meorum. Lefei 
Augto-^ODin^ p. 334. 
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cuAp^to fbikiw, tbat what is called’ gfianlhuBhi|p4a 
IteOTu. ^ ^ estabttshed. At teeet 

Srv«^* it li not till thh aerice of dar^ndon, eonfirnield it 
5oj4hMB^ton in ll7a,*^^tiiat Jhe cuetodftf^the 
heif M>cleai1j reservM to the lord,*^ With respect 
41 the right (df coneei^ting to the maitl%d^ a 
female ^asaal, it seems to have been, ^ f'have 
elsewhere oljserved, pretty general in feudal te> 
nares. But th^ sale of her person in marriage, or 
the exaction a sum of, money in lieu of this 
scandalous tyranny, was only the law of England, 
and w&s not perhaps fully authorized as such till 
the statute of Merton in 1236. 

One innoTation made by William upon the 
feudal law is very deserving of attention. By the 
leading principle of feuds, an .oath of fes^ty was ‘ 
due from the vassal to the lord of whom he imme* 
,diately held his land, and to no other. The king 
of France, long after this period, had no-^bWal 
and scarcely any royal authority over the tdHtflu 
of his*own vassals. But William received at Suli^ 
bury, jn 1066, the fealty of all landholders in 
England, both those who held in chief, and their 
tenants ;f thus breaking in upon the feudal com> 
pact in its most essential attribute, the exclusive 
d^ndmoe of a vassal upon his lord. And this 
may be reckoned among the several causes, which 
prevented the continental notions of independence 
upon the crown from ever taking root among the 
English aristocracy. 

I 

t 

* l4gei Aigfo-^uumioe, p. 330. fCbno. Suon. p. 167. 
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Tk* baH EKuure of William. was the wtebSsh* chap, 
mwt of public peace. He ))«mu{te(i no npioe 
but his 0vn« Tbe^feuds of pmate rerenge, the 
lawlessness of rob^ry,* Were repressed.* • 4 girl sMouia 
loaded with jp^ld, iH we believe some adci^s p'****’ 
writepi^^igbt have p^ss^ safely through 
kiogdiMn.'^ But thi^ was the tranquillity of an * 
imperious and vigilant despotism, the degree of 
which may be measured by these effects, in which 
no improvement of civilization had .any share. 

There is assureSly nothing to wonder at in the 
detestation with which the English long reghided 
the memory of this tyrant.t Some advantages 
undoubtedly, in the course of human affairs, 
eventually sprang from the Norman conquest. 

*The invaders, though without perhaps any intrin- 
sic superiority in social virtues over the native 
English, degraded and barbarous as these are re- 
presented to us, had at least that exterior polish 
of csjiirteous and chivalric manhers, and that taste 
fur refinement and magnificence, which sen% to 
elevate a people from mere savage rudeness. 

Their buildings, sacred as well as domestic, be- 
came more substantial and elegant. The learning 
of the clergy, the only class to whom that word 
could at all applicable, became infinitely more 

* Chron.Suoo.p.l90 M.Pani, compUint, but fiuled on ucouot 
p 10. £ will not omit one other of bu adnuioed ige. p. m Thif 
riTcuauiUiioe, muently pnue- wu id the early part of hii reign, 

wortlw, which Ofdericui mentiooi before the ithietance of die Rng- 
uf Wjlham, that be tned to learn hah to ftibnit had exaiperaled ta» 

Engl^, in order to render jus- diiponlio4 

tioe undczatandiig every man'M f W. BfidnuA. Piwt adi I. iu. 
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StATE OF WflOPp 
CHAP, resj^table in & short tine ^er« 

wiinw' iinpr6vemejit$ of 

fhe twelfth cenWry, 

^ti^ owibg to th^ more«^j:p.^icom|&|^itli 
f ranee andt the closer depis^ebce 
which. that revoliition produced. .Tb,i^ 
stande was, ^owever, of, no great nocaeji;^,^ the 
English of those times, whose happiue$S(,«Puld 
hardly be aftected by the theological reputation ol 
Lanfranc and Xnselm. Perhaps fhe chief benefit 
which the natives of that generation derived from 
the gorernment of William and bis successors,; 
next to that of a more vigilant police, was the 
security they found from invasion on the side of 
Denmark and Norway, the high reputation of 
the Conqueror and bis sops, with the regular 
organization of a feudal militia, deterred those 
predatory armies, which had brought such, re* 
peated calamity on Engjand in former • 

Difference The system of feudal policy, though 4^^ ^ 
England from a French source, bore a very dif- 
l2d Md f**^t appearance in the two countries. France, 
Fiince. j for about two centuries after the house of Capet 
had usurped the throne of Charlemagne’s poste- 
rity, could hardly be deemed a regular confede- 
racy, much less an entire immarchy. Bu^Jn 
Eqgland. a government, feudal indeed in its form, 
bat arbitrary in Hs exercise, not only maintained 
subordination, but almost extinguished libert y. 
Several causes ^ m to have conspired towards 
this radical difference. In the first place a king- 
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dGflit ^fdinpHT&tivcIy sinsll, i| muoti djuii; cssiiy cfiA!^ 
k(tfpt 'ata’Aer cohIIfouI than one of^vast extent. ' 
And the ^e6 of Anglo-Norman barons ^ller the 
cohqtieat^re far less considerable, evep relalively *^o;{^** 
to the' of 'tiie two countries, {han those ’of 
Prafifee.*' 'the earl of Chester held, incleed, almost 
all thhJ county;* thdearl of Shrewsbury nearly 
the whole of Salop. But these domains bore no 
comparison with the dukedom of Guienne, or the 
county of Touloyse. Ii> general, the lordships of 
William’s barons, whether this were owing to 
policy or accident, were exceedingly dispersed. 

Robert, earl of Moreton, for example, the most 
richly endowed of his followers, enjoyed 248 
manors in Cornwall, 54 in Sussex, 196 in York- 
Shire, 9^ in Northamptonshire, besides many in 
other counties.f Estates so disjoined, however 
immense in their aggregate, were ill calculated for 
supporting a rebellion. It is oliscrved by Madox, 
that tlife kiiight s fees of almost every barony vvere 
scattered over various counties. 

In the next place, these baronial fiefs were hcld< 
under an actual derivation from the crown. Thej 
great vassals of France had usurped their domi- > 


• This was, upon ihe whole, 

more like e great French hiS than 
any English earldom Hugh de 
Abrincis, nephew of Willram I., 
had banns of his own, one of 
whom held forty sii and another 
thirty nanon. Cheeter was first 
calM a oonot^-palatine under 
Hemy IL; but it previously pos- 
sessed all r^tan nghts of juns- 
djctkm. Ate foe foiieituns of 


the bouse of Montgomery, it ac- 
quired all the country between the 
Mersey and Kibble Several eni- 
neot men inherited the earldom; 
but upon the death of the most 
distinguiAhed, lianulf, in 1232, it 
fell into a female line, and soon 
escheated fto the crown Dug- 
dales BaTCjoage, p. A5. Eytlle- 
lon's lieniyll^ voi. ii. p- 318. 
t Dugdale’s Baronage, p. 115. 
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<'iiAP.| nions Wore ti»e accession of Hugh Capet, *and 
barely sobmjtted to his nominal sovereignty. 
They nqrer intended to yield the feudal tributes of 
*'coNST? /elief and ^id, nor did some oi^them even acknow- 
ledge the supremacy of bis royal jurisdiction. 
*But the conqueror actd'his successors imposed 
jvhat conditions they would upon a set of barons 
who owed ill to their grants; and as mankind's 
notions of rigiit arc generally founded upon pre- 
scription, these peers grew accustomed to endure 
many burthens, reluctantly indeed, but without 
that feeling of injury which would have resisted 
an attempt to impose them upon the vassals of the 
French crown. For the same reasons, the barons 
of Englandj^'crc regularly summoned to the great 
council, and bytheir attendance in it, i and con^ 
currence in the measures which were there re- 
solved upon,_a compactness and unity of j nteres t 
was given to the, monarchy which was entirely 
wanting in that of Fmnce. But above all, the 
'paramount authority of the king’s court, and those 
excellent Saxon tribunals of the county and hun- 
dred, kept within very narrow limits that great 
support of the feudal aristocracy, the^ri^t of 
territorial jurisdiction. Except in thc^ counlies 
palatine, the feudal courts possessed a very trifling 
degree of jurisdiction over civil, and not a very 
extensive one over criminal causes. 


of We may add to the circumstances that rendered 

r«nglivi to 1 1 1 • 

Normans. 1116 crowD powerful uunng the first century after 
the conquest, fin ext reme antipathy of the natiys 
-JEaglilb .towards thdr iuvadere,. BoirWilUam 
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Kui\)s aod Henry 1. made use of, the forme'r to 
strengthen themselves against the attempts of 
tlieir brother Robert; though thej? forgot their 
promises to the EQglisFi after attaining the*r ob- 
ject,* A fact, mentioned by Ordericus Vitalis,* 
illustrates the ^vantage ^hich thb *governnicn* 
found in this national animosity. During the 
siege of Bridgenorth, a town bclongiag to Robert 
de Belesme, one of the most ^urbulcnt and 
powerful of the Normap barons, l^y Henry 1. in 
the rest of the nobility deliberated toge- 
ther, and came to the conclusion, that if the king 
could expel so distinguished a subject. Inf would 
be able to treat them all as his servants. They 
endeavoured therefore to bring about a treaty: 
'but the English part of Henry’s army. Imting 
Robert de Belesme as a Norman, urged the king 
to proceed with the siege; which he did, and 
took the castle.f 

Unrestrained, thcrefort;, comparatively speak- 
ing, by the aristocratic principles which influenced 
other feudal countries, the administration acquired 
a tone of rigour and arbitrariness under illiam 
the Conqueror, whichj though .sometimes perhaps 
a little mitigated, did not cease during a century 
and a half. For the first three reigns we must 
have recourse to historians; whose language, 
though vague, and perhaps exaggerated, is too 
uniform and im pressive to leave a doubt of the 


* W. Malnubaiy, p. 120. ei f DulC^c, Si-ript. Norman 
146. lLIIoveden,p.461. Chron p.807 
aStxon. p. 194. 
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tyrimmcal cl^aiiu^er of the.gorenuneat. *The 
intolerable 'exactions of tribute, the rapine of 
purveyance, the iniquity of rpyal courts, are con- 
tinu{^y^m their mouths. “ Gpd sees the ipretcbed 
pqople,” says the Saxon, Chronicler, most un- 
justly oppressed ; firs| they atft- ^ ^^iled of their 
possessions, then butchered^ Tw,was a grievous 
year! (1124J Whoever bad any property, lost it 
by heavy taxes and unjust decrees.”* The same 
ancient chronicle, which appears to have been 
continued from time to time in the abbey of 
Peterborough, frequently utters similar notes of 
lamentation. 

From the reign of Stephen, the miseries of 
which are not to my immediate purpose, so far 
as they proceeded from anarchy and intestine* 
war,f we are able to trace the character of go- 
vernment by existing records. J These, digested 


• Chrnn Saxon, p 22R Non 
facUe potent nurran mispria, say^ 
Ro^er do Ilotedtn, quaiu susiinuit 
illo terapon! [arc, ann 1103J 
terra Angiorum propter regiah ex- 
actiones n 470. 

t The rollowiRg siraple picture 
of tliat reign from Uic Saxon Chro- 
nicle may be wortli inserting 
*' The nobles and bishops built 
cattles, and filled them with devil- 
ish and wicked men, and oppressed 
the people, cruelly torturing men 
lot their money Tbey im]iosed 
taxes u)K)D towu, and when they 
had exhausted them of every thing, 
lot them on fire. You might tra- 
vel 1 day, and not find 'one man 
living in a town, nqg any land 
in culuvatiob. Never did the 


country suffer greater evils. If 
two or three men were seen riding 
up to a town, all its uiliahilanb 
left It, taking them for plunderers 
tills lasted, growiug Worse 
and worse, throughout Stephen’s 
reign. Men md oiienly, that 
Christ and bis saints were asleep ” 
p. 231) 

I The earliest record in the 
Pipe-office is that which Madox, 
ID eoDfontiity to the usage of 
others, cites by the name of Mw- 
num Rotulura qmnto Stephani 
But, in a particular diuertation 
subjoined to his History of the 
Ex^eqier, he ladmcs, though aot 
decisively, to refer this record to 
the reign of Henry I. 
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by*flie ioduMrious Madox intodiU jlijstory of the CHA^ 
Exchequer, ' give os far more insight into the 
spirit of the constitution, if ire may us^ such a 
nwd, than all our. monkish chronicles. H wiis * 
not a sanguinary de^iotism. Henry II. wasr a 
prince of clemency; and'none of thd 

Conqueror's su^i^ofs were as grossly t^rJiqnical 
as himself. But the system of rapaft;ious extor- 
tion from their subjects prevailed to a degree 
which we should rather expect to find among 
eastern slaves, than that high-spirited rqcc of 
Normandy, whose renown then filled Europe 
and Asia. The right of w ardship was abused by» 
selling the heir and his landto^JKeTTi ghest bidder.! 

That of marriag e was carried to a still grosser 
Excess. ^ The kings of France indeed claimed the' 
prerogative of forbidding the marriage of their 
vassals’ daughters to such persons as they thought 
unfriendly or dangerous to tjiemselvcs; but I 
am not aware that they oi er compelled theip to 
marry, much less that they turned this attribute 
of sovereignty into a means of revenue. But 
in England, women, even men, simply as 
tenants in chief, and not as wards, fined to the 
crown for leave to marry whom they would, or 
not to be compelled to marry any other.* Towns 
not only fined for original grants of franchises, 
but for repeated confirmations. The Jews paid 
exorbitant sums for every common right of man- 
kind, for protection, for justice.^ In return, they 


* Madox, c. 10 
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ENGUM|g 5 od^[Ilj or that he would remit his anger; or 
<to«haVe his mediation with their adversaries. 
Many fines %cem as were imposed in sport, if 
we look 4o the cause; though their extent, and 
the solemnity with which they w'ere recorded, 
prove the hu^iour to have been differently re- 
lished by the ^wo parties;. Thus the bishop of 
Winchester paid a ton of good wine for not re- 
minding the king (John) to give a girdle to the 
countess of Albemarle; and Robert dS Vaux five 
best palfreys, that the same king might hold his 
peace about Henry Pinel's wifi^. Another paid 
four marks for leave to eat (pro liccnti^l come-* 
dendi). But of all the abuses which deformed 
the Anglo-Norman government, none was so 
flagitious as the s ale of judicial redress . The 
kin^, we are often told, .is the fountain of justice; 
but in those age.s, it was one which gold alone 
could unseal. Men fined to have right done 
them; to sue in a certain, court; to implead a 
certain person ; to have restitution of land which 
they had recovered at law.f From Uie sale of 

I that justice which every citizen has a right to 
demaud, it was an easy transition to withhold or 
, deny it. Fines were received for the king's help 
i against the adverse suitor ; that is, for perversion 
! of justice, or for delay. Sometimes they were 


Madni, r 7 


f Id. c 12 and 13 



DURING TH£ MIDDli AOhS. 


489 


paicl by opposite parties, uid, of cguree, tiJr oppo- (' h a r. 
site ends. These were called counter-fines ; but ' 

• - ’ PAHT II 

the money was, sofnetimes, or as Lord Lyttleton 
thinb, invariably/ returned to the unsuccessful ' 

UlfSil* 

suitor.^ 

Among a people imper%;tly civilised, the most General 
outrageous injustice towards individuals nAy pass 
without the slightest notice, while in matters at- 
fecting the community, the powers of government 
are exceedingly contruuled. It b€;pomes therefore 
an important question, what prerogative^ these 
Norman kings were used to exercise in raising 
money, and in general legislation. By fhe pre- 
vailing feudal customs, the lord was entitled to 
demand a pecuniary aid of his vassals in certain 
' cases. ^ These were, in England, to m9j^e..4tis 
eldest son a knight, to marry his eldest daughter, 
an 3 *to ransom himself frbin captivity. Accord-, 
ingly, when such circumstapccs occurred, aids 
were levied by the crown upon its tenants, at the 
ra te of a mark or, a pound, fiar every knight’s fee.f 
Thesgjduli^ being strictly due in the prescribed 
cases, were taken without req^uinng the consent 
of parliamept. ^scuage, which was a commuta- 
tion for the _personal service of military tenants 


* The most opposite instanceii 
of these cuctions are well selected 
from Madox by Hume, Appendix 
II : upon which account t have 
gone teas into detail than would 
otherwise have been necessary. 

t The rroioiiaMr atd was fixed 
by the statute of Westmiiutcr L, 


3 Edw T c. 36 , at twenty ihil- 
liiigs for every knight's fee, and as 
much for every 20/ valw of land 
held bv socage. The aid |K)ur fane 
fitz cMvalier might l>e raised, 
when l^e entered into Ins AAeentli 
year, pour fille marier, when she 
fcachea lie age uf seven. 
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^aP. ii^i^'havipg/atber.the appearance of an indal. 
PART 11. imposition, m ight rea soaaMy by 

Imded the *k,iiig.* It was'nottiU' the charter. 

ofeuage became a paiiiamentarj^ 
aseessAieat; eastern commuting service* 
having then ‘grown general, and the rate of com- 
mutaUdn'being variable. 

None butHnilitary tenants could be liable for 
e8cui^e;t but. the inferior subjects of the crown 
were oppressed by The demesne lands 

of the king and alf royal towns were liable to 
tallage; an imposition far more rimrous and 
irregular than those which fell upon me gentry. 
Tallages were continually raised upon different 
towns during all the Norman reigns, without the 
consent of parliament, which neither represented 
them nor cared for their interests. The itinerant 
justices in their circuit usually set this tax. Some- 
times the tallage wps assessed in gross upon a 
towBj and collected by the burgesses : sometimes 
individually at the judgement of the justices. 
‘There was an appeal from an excessive assessment 
to the barons of the emdiequer. Iqieiior lords 
might tall^e their own tenants and demesne 


Fit intonliira, ut iimnincnte noniiii6 fcntormn lolTitiiT, icutft. 
vw liwurgente in repium hotUum (^lum nommmur. Dialogus de 
in»chmatione,dec*m»t«xdesm. Scaccano, ad fincm. Madox, 
gulb rvodis milituni MomiiD ali- Hiil. Exchequer, p. 2i. (edit m 
quam aolvi, maretm tcibcet, tel folio ) 
lifo» VMm; unde miltulws ati- + The tenant in eipite traa en* 
nendw vel donatira lueeedant. titled to be le-imbuned what 
Maniheiiunpnneepittipeqdianos would hate been his caoiaiK bt 
qnam domcalMoa hdlicis expooere his tassals eten if perinmed 
casibui. Hwitaqueni^iqaia panooal lemee. Madox, e. 16. 
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towns, t boogh no t, it seeing, the king’s 

pCTmissbnX“15 nstQip s upon the ifpport anil ex- 
DortoTi^chaadize; of which the prisage^of wine, 
ti^M,' n r^t of taking two casks put oCeach 
vessd, seems the mcAt material, were immemo- 

* “Ti ■ 

rially e^ctedjb|j[the cr(}wia There is no appear^ 
ance that these oiftginated with parHantent.Jf' 
Another tax, extending to all the lands of the 
kingdom, was Danegeld i tl^ jhjp-money of those 
times. This name had been originally given to 
the tax imposed under Ethelrcd II., in o^der tp 
raise ,a tr^ute exacted by the Danes. ^It was 
afterwards applied to a permanent contribution 
for the public defence against the same enemies. 
But after the conquest this tax is said to have 
’been o^ly occasionally required; and the latest 
instance on record of its payment is in the 20th 
of Henry II. Its imposition appears to have been 
at the king's discretion.^ , 

The right of general legislation was undpubt> 
cdly placed in the king, conjointly with his 
great council,^ or, if the expression be thought 
more proper, with tbeickadvicc. So little oppo- 
sition was found in these assemblies by the early 
Norman kings, that they gratified their own love 
of pomp, as well as the pride of their barons, by 

* For the unpoitant subject of 205 Dialogut de Scaccario, c. 
tallages, see Madox, c. 17 11. Madox, c. 17 Lyiilrtoos 

t Madox, c. 18. Hale’s Ti»- llen^ II. wL ii. p. 170. 
tise OD the Customi in liirgrare's § Prowfui ad Tii> 

Ttacto, sol. 1 . p. 1 16. tatun «• Consoetud. 

t Heor. lliurtingdoa. 1. f- p. 
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consaltfng (hom in, every important busings. 
But the limits of legislative power were ex- 
tremely ^ndehnite. New^ laws, like new taxes, 
afiectfag the community, required the sanction 
of that assembly which was supposed to represent 
it; but there was n« Security for individuals 
against* dots of prerogative, which we should 
justly consider as most tyrannical. Henry 11., 
the best of those monarchs, banished from Eng- 
land the relations and friends of Becket, to the 
Qumb^r of four hundred. At another time, he 
sent over from Normandy an injunction, that all 
the kindred of those who obeyed a papal in- 
terdict should be banished, and their estates con- 
fiscated.* 

The statutes of those reigns do not exhibit to 
us many provisions calculated to maintain public 
• liberty on a broad and general foundation. And 
although the laws, then enacted have not all 
been, preserved, yet it is unlikely that any of an 
extensively remedial nature should have left no 
trace of their existence. We find, however, what 
has sometimes been called the Magna Cbarta of 


* Hoveden, p. 406 LytUetoOi 
vol 11 . p. 530 Ttie latter says 
that this edict must have been 
framed by the king with the advice 
and iibsent of his council But if 
he means hn great counal, I can- 
oot suppose that all the barons and 
tenants in capite could have been 
duly summoned to a council held 
beyond sets. Some Engfish bt- 
roni might doubtless l^ve been 


with the king, ll at Verueuil in 
1 176, where a muted assembly of 
English and Fnnch enacted laws 
for both countriM* Benedict. Ab- 
bas apud Hume. So at North- 
ampton in 1165, several Norman 
barons voted, nor is any notice 
taken of this as irregular. Fits 
Ste{dieD| ibid. So unibed, or ra- 
dier unformed, were all cousUtu- 
Uoiiil pnnciples. 
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Wifliam the Conqueror, prwerve^ in Rbger de chap. 
Hoveden’s collection of his laws. Ve will, en- 
join, and grfunt, says the king, tha{ all froetnen of 
our kingdom shall enjoy their lands in peacp, free 
from all tallage, and *froiu every unjust eifactiou, , 
so that nothing but their service faVfully due to 
us shall be demanded at their hands.* *Ttie laws 
of the Conqueror, found in Hoveden, arc wholly 
different from those in Ingulfu:^ and 31*6 sus* 
pected not to have escaped considerable inter- 
polation.! It is remarkable, that no referenco is' 
made to this concession of William the Conqueror 
in any subsequent charter. However it seems to 
comprehend only the I'eudal tenants of the crown. 

Nor does the clijxrter of Henry I., though so much 
celebr^etl, contain any thing specially expVessed 
but a remission of unreasonable reliefs, wardships, 
and other feudal burthens.^ It proceed.s how> 
ever to declare that he gnes his subjects the laws 
of Edward the Confessor, with the emendations 
made by his father with consent of his barons.§ 

• Volnntuf ctUHQy ac Armitor I" SfldcJi, .'ul Jxidmcnini Jlody 
precipnntu et ooncedinms, ui om- (1 riMtiM* on C onviic.iiioiiH, j) 24^t ) 
nes libeii homines totius mo- nifm from the words id lIuvi'diTi, 
narchio; prsdicU regni nostn h.i- ihal iliry wort* allcrtd from ilic 
beant et teneaQt'*lerrai suai K pos- irfneh original by ( lUnvil. 
lesnonefl suas et in |)ace, i ilkiub, p 2J4 
liberb iib onni mctione injustA, § A great imnreuion is b<iid to 
etab omni tailagio, ita quod nihil base been mauc on the Imons 
ab iis exigatur tcI capiatur, nisi confederated against John, by tin* 
semtium suom liberum, quod de production of llcnry I i <h.iri#r, 
jure nobis facere delienl, el facere whereof they had bc<ii iirnorani 
tenentur; etprout itatutum est IIS, M^ttt Pans. p. 212 JIui Uiis 
el illii a nobis datum et cofice*- could hardly have bt*t*n tiie exisl- 
•um jure bttreditario in perpetaan log cfiaiter, for reasons alledged 
per commune GODCthum totraa by Bladutone loiroducUon to 
regni nostn prsdicU. Magna t’haria, [* 6 
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CHAP. The charier pf iStefSh^n not only confirms that of 
pAOTii predecessor, but adds, in fuller termk than 
Henry 'h^d used, an express* * * § concession of the 
customs of Edward.* Henry it. is 
< talent ibout these, although he repeats the con- 
firmation of‘ his grandfilther'^ charter. f The 

peopl§ Tidwever had begun ‘to look back to a 
more ancient standard of law. The Norman 
conquest, and all that ensued upon it, had en- 
deared the memory of their Saxon government. 
Its dis9rders were forgotten, or, rather, were less 
odious to a rude nation, than the coercive justice 
by which they were afterwards restrained. J 
Hence it became the favourite cry to demand 
the laws of Edward the Confessor; and the 
Normans themselves, as they grew dissatisfied 
with the royal administration, fell into these 
lEnglish sentiments.^ But what these laws were, 
or more properly pethaps, these customs subsist- 
ing in, the Confessor's age, was not very distinctly 
understood.il So far, however, was clear, that the 


• WilkinB, Leges Anglo-Saxon, 
p. 310. 

t Id. p. 31R. 

i Hie Saxon Chronicler com- 
plains of a vrittcnagemot) as he 
calls It, or assizes, held at l.£i- 
ccslcr in 1124, where forty-four 
thieves were hanged, a greater 
number tlian was ever before 
known; it was said that many 
suffered un^ustl) p. 228. 

§ The distinction between the 
two nations was pretty well eblite- 
rated at the ena of Henry IL’s 
reign, as we lenm from Ibe Dit- 
ogue Oft the Exdiequeri then writ- 


ten ; jam cohabitantilins Anghcis 
et Nonnannn, et ateonitrhm uz- 
ores ducentibus vel uabentibus, 
eic permixts 8UDt4aftlMes, ut vix 
ducerni possit hodie, de libens 
loquor, qui# An^us, quis Noi- 
roannus sit gmie; exceptis dun- 
taxat ascnptitiis qui viilani dicun- 
tur, quibus non est liberum obsUn- 
tibus dominis sms a sui status con- 
ditione discedere Eapropter pene 
quicunque sic hodte occisus repen- 
tur, ut murdrum puutur, exoeptis 
fall quibus certa suot ut duumus 
sermis coodiUonis indicia, p. 26* 
II Non quas tulit, atd quas ob- 
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rigbrpus feudal servitudes, t|)e weighty ‘tribubes 
upon poorer freemen, had ftever preVailed before 
the conquest. In, claiming the l4ws of Edward 
the Confesspr, our pnceStors meant but the redress 
of grievances which •tradition told them had, not 
always existed. 

It is highly profeable, independently ef4he evi- 
dence supplied by the charters of Ilqnry I. abd bis 
two successors, that a sense of oppression had long 
been stimulating the ,subjects of so arbitrary a 
government, before they gave any deraonstration»> 
of It sufficiently palpable to find a place in Kistor^'. 
But there are certainly no instances of rebellion, 
or even, as far as we know, of a constitutional re- 
sistance in parliament, down to the reign of 
Richa^ I. The revolt of the earls of Leicester 
and Norfolk against Henry II. which endangered 
his throne and comprehended his children witli a^ 
large part of his barons, appears not to have been 
founded even upon the pr^texf of public grievances. 
Under Richard I., something more of a na'tional 
spirit began to show itself. For the king having 
left his chancellor William Longchamp joint regent 
and justiciary with the bishop of Durham during 
his crusade, the foolish insolence of the former. 


senravenl, says William of Malms- 
bury, concerning the Confessor's 
laws. Those baring his name in 
lanbnrd and Wilkins are evi- 
dently spurious, though it may not 
be easy to fin npon tbe time when 
they were forged Those fonnd in 
In^lphua, in tbe French lanmiage, 
are gmine, and were confirn^ 
by Wittiani tbe Conqueror. Nei- 


ther of these collections, however, 
can Ih» thought to have any rela- 
tion to the civil lilierty of the suh- 
jeet It has been decmMl iimn' 
rational to suppose, that ihcic 
longings for Ktiward's law i were 
rather meant for a mild adminis- 
tratioi^ of government, free from 
uDjusl Npnnao innovations, than 
any wntieo and definitive lysteou 
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c H A p. who'exeluded his c^*adjutor from any share in^be 
tAmu. every one of the nobility. 

. '-*v^ A conventiwi df these, the king’s brother placing 
^coNOT.'* passed a ^ntence of removal 

mid banUhfiient upon the ‘chancellor. Though 
there might be* reason to conceive that this would 
not be* unpleasing to the king, who was already 
a^priied ho>r much Longchamp had abused his 
trust, It was a remarkable assumption of power by 
that assembly, ^and the ^rliest authority for a 
•leading principle of our constitution, the responsi- 
bility df ministers to parliament. 

Aiapia , In tht succeeding reign of John, all the rajia- 
*■ cious exactions usual to these Norman kings were 
not only redoubled, but mingled with other out- 
rages Of tyranny still more intolerable.* These 
too were to be endured at the hands of a prince 
jitterly contemptible for his folly and cowardice. 
One is surprized at the forbearance displayed by 
the baron.*!, till they toqk arms at length in that 
confederacy, which ended in establishing the 
Great Charter of Liberties. As this was the first 
eifort towards a legal government, so is it beyond 
comparison the most important event in our his- 
tory, except that Revolution without which its 
benefits would rapidly have been annihilated. The 
constitution of England has indeed no single d a te 

• Id 120T, Jolin Uwk a seventh 1684. But bis insulls upon (he 
of the iDOTeeblcs of ley aod ipiiv oobili^ in debnuching their wit« 
luat ponons, cunebs munntuaota- and daiq^ten were, u ■■■n iij 
bus, sed contndicen oop auden* happens, the most ersMitm i, 
tibu. Matt. IVis, p. 186, ed. proeocattto. 
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from which its duration is to ^ reckoned. *The chap. 
institutions of positive law, Ae for more important 
changes which time has wrought m the order of , 
society, during six hundred years subs^uent'to 
the Great Charter, hhve undoubtedly lessened iU 
direct application to our ,present chcuinstances. 

But it is still the Itey-stone of English* liberty. 

All that has since been obtained is little more tbkn 
as confirmation or commentary; ^nd if every sub- 
sequent law were to he swept away, there would 
still remain the bold features that distinpish g 
free from a despotic monarchy. It has been lately 
the fashion to depreciate the value ot' Magna 
Charta, as if it had sprung from the private ambi- 
tion of a few st'lfish barons, and redressed only 
some /eudal abuses. It is indeed of little im- 
portance by what motives those who obtained it 
were guided. The real characters of men most^ 
distinguished in the transactions of that time arc 
not easily determined aUpresent. Yet if we bring 
these ungrateful suspicions to the test, they prove 
destitute of all reasonable foundation. An equal 
distribution of civil rights to all classes of freemen 
forms the peculiar beauty of the charter. In this 
just solicitude for the people, and in the modera- 
tion which infringed upon no essential prerogative 
of the monarchy, we may perceive a liberality and 
patriotism very unlike the selfishnes.s which is 
sometimes rashly imputed to those ancient barons. 

And, as far as we are guided by historical testi- 
mony, two great men, the pillars of our church 
and state, may be considered as entitled beyond 
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the rest to the ^loiy ot tbis monument ; Stephen 
Langton, archbishop of Canterbury, and William, 
earl of Pembroke. To their temperate zeal for a 
lej^al government, England was indebted during 
that critical* period for the two greatest blessings 
that patriotic 'statesman could confer; the esta- 
blishment of civil liberty upon an immoveable 
b&sis,‘and the preservation of national indepen- 
dence mnder thf ancient line of sovereigns, which 
rasher men were about to /exchange for the domi- 
nion of France. 

’ By the Magna Charta of John, reliefs were 
limited \o a certain sum, according to the rank of 
the tenant, the waste committed by guardians in 
chivalry restrained, the disparagfment in matri- 
mony ‘of female wards forbidden, and ^vidows 
secured from compulsory marriage. These regu- 
lations, extending to the sub-vassals of the crown, 
redressed the worst grievances of every military 
tenant in England. The^ franchises of the city of 
London and of all towns and boroughs were de- 
clared inviolable. The freedom of commerce was 
guaranteed to alien merchants. The court of 
Cmnmon Pleas, instead of following the king's 
person, was fixed at Westminster. The tyranny 
exercised in the neighbourhood of royal forests 
met with some check, which was further enforced 
by the Charter of Forests under Henry 111. 

But the essential clauses of Magna Charta are 
those which protect the personal liberty and pro- 
perty of all freemen, by giving security from arbi- 
trary imprisonment and arbitrary spoliation. " No 
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fre^tt (says 4he 29th chap^pr of Henry rtl.’s cuap 
c^arten/which, as the exisfing law* 1 quote in 
preference to that, of John, the 'vanattbns not 
bemgvery materialj shall be taken or impri^onaii, ^const** 
or be disseised of his freehold, or liberties, or fre4 . 
customs, or be outlawed, qp exiled,* tfr any other* 
v ise destroyed . nor«will we pass upon him, nor 
send upon him, but by lawful judgment of hfs 
jieers, or by the law of the land.* ^We will sell to 
no man, we will not d(ny, or delay to any man 
)usticc or right." It is obx lou.Sj^thal thc.se words, 
interpreted by any honest court of law, convey aii 
ample security for the two main riglits bf civil 
society. From the xra, therefore, of King .John's 
charter, it must have been a clear pnnciple ol 
• onr constitution, that no man can be detained in 
prison without trial. Whether courts of justice 
trained the writ of Habeas Corpus in conformity 
to the spirit of this clause, or lound it already in 
their register, it becaine jj'om Jhat a;ra the right ol 


• Nisi per legale judicium pa 
rium buonim, vtl per legem terra* 
Se\c*rdl explanations ha»e In'tn 
oflered of the allematiie clause; 
which some have referrtd to judge- 
ment hy dpfinllt or demurrer, 
others to the process of attadunent 
for contempt. Cerlainl) llwrc are 
many iegi] proocdurei besides trial 
hy jury, through which a party's 
goods or person may ht* taken 

Itui one may douU, whether these 
were in con tern plat loo of the fra- 
men uf Magna Chaita In an 
entry of the charter of 1217 by a 
eootetnpomry hand, preserved in a 
hook in the lown-clerk'r office m 


1 imtlrm, f .lilt d I.iIk i ( 'tislumarum 
et Kt^um antiquorum, a various 
rOtidinj, tt ptr kgcni feme, oc- 
curs Hlackslone'^t li.irlen, p.42. 
And the word vd h so frequently 
us«*df«rf/, that 1 am not wholly 
free from a suspieion, that il was 
»o iiiti*nded iii this place. Tlie 
mraning will bf, that no person 
shall be diiR'ised, kc. exc< pi ui)ori 
a lawful cause of action Or mulct- 
inent, found by (he verdict of a 
jury Thu really 'leeini a« goo*! as 
any of the dwiuncdve inlcqireta- 
tions; tflil 1 do nx»t offer it with 
mw h conf^ence 
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every Subject to demand it. That writ, reodhred 
more actively reIlle<^ial by the statute of Charles 
II., but founded upon the brpad basis of Magna 
Chaita,' is the principal bulwark of English 
liberty; and if ever temporary circumstances, or 
the doubtful plea of fjolitical necessity, shall lead 
men tb look on its denial with apathy, the most 
(listinguishiag characteristic of our constitution 
will be effaced. 

As the clause recited above protects the subject 
from any absolute spoliation of his freehold rights, 
so others restrain the excessive amercements which 
had ah almost equally ruinous operation. The 
magnitude of his offence, by the 14th clause of 
Henry III.’s charter, must be tlje measure of his 
fine;' and in every case the (a word* 

expressive of chattels necessary to each man's 
station, as the arms of a gentleman, the merchan- 
dize ot a trader, the jilougli and waggons of a 
peasant) was exempted, from seizure. A provision 
was made in the charter of John, that no aid or 
escuage should be imposed, excejit in the three 
feudal eases of aid, without consent of parliament. 
And this was extended to aids paid by the city of 
London. But the clause was omitted in the three 
charters giantcd by Henry III.; though parlia- 
ment seem to have acted upon it in must part of 
his reign. It had however no reference to tallages 
imposed upon towns w ithuut their consent. Four- 
score years were yet to elapse before the great 
]>nnciple of parliamentary taxation w'as explicitly 
and absolutely Recognized. 
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X law which eniacts that j ustice shall neither be chap. 
sold, denied nor delayed, stamps with infamy that ^ 
government under which it had become necessary. 

But from the tima of the charter, according to 
Madox, the disgracefdl perversions of right, ‘whicfi 
are upon record in tho rglls of ttd exchequei* 
became less frequenft* • * , ^ 

From this sera a new* soul was milled into the tiit 
people of England. Her libertiQs, at thd best [ZTitT- 
long in abeyance, became a tangible possession. " 
and those indefinite aspirations for the laws o 
Edward the Confessor were changed into a^stcadj 
legard for the Great Charter. Pass but from the 
history of Roger dc Ilovcden to that of Matthew 
I’aris, from the,.second Henry to the third, am 
• judge \i'licther the victorious struggle hail no) 
excited an energy of public spirit to which the 
nation was before a stranger. 1 he strong man, in 
the sublime language of Milton, w'as aroused from 
slce|), and shook his nuiccible locks, lyranny 
indeed and injustice will by all historians, not ab- 
solutely servile, be noted with moral reprobation; 
but never shall we find in the English writers of 
the twelfth century that assertion of positive and 
national rights which distinguishes those of the 
next age, and particularly the monk of St .Mban s. 

From his prolix history we may collect^ three 
material propositions as to the slate of the English 
constitution during the long reign of Henry 111-, 
a prince to whom the epithet oj worthless seems 

t 

• ]li 3 t of F.\olwqiirr. « 12 
(. (■ 2 
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best applicable; and who, without commitfing 
any flagrant crimes, was at once insincere, ill* 
judging and pusillanimous. .The intervention of 
such ‘-ji rei^n was a very fortunate circumstance 
fbr> piiblic liberty; which might possibly have 
been crushed in its infancy, if an Edward bad 
immediately succeeded to the throne of John. 

' 1. The Great Charter was always considered as 
a fundamental law. But yet it was supposed tu 
acquire additional security by frequent confirma- 
tion. This it received, with some not inconsider- 
able variation, in the first, second, and ninth years 
of Henry’s reign. The last of these is in our pre- 
sent statute-book, and has never received any 
alterations; but Sir £. Coke reckons thirty-two 
instances wherein it has beei>> solemnly ratified. 
Several of these were during the reign of Henry 
111. and were invariably purchased by the grant 
of a subsidy.* This prudent accommodation ol 
parliament to the circumstances of their age not 
only made the law itself appear more inviolable, 
but established that correspondence between sup- 
ply and redress, which for some centuries was the 
balance-spring of our constitution. The charter 
indeed was often grossly violated by their adminis- 
tration. Even Hubert de Burgh, of whom history 
speaks more favourably than of Henry's later 
favourites, though a faithful servant of the crown, 
seems, as is too often the case with such men, to 
have thought the king's honour and interest cou- 


• Matt. Pans, p 272 
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cemed in maintaining an ui^imited prerogative.* (miap. 
The goverhment was however much worse ad- 
ministered after hi? fall, From the great jlifficulty v— 
of compelling the king to observe thet bounftaries 
of law, the English clergy, to whoip we are mfich 
indebted for their zeal ih liehalf of liberty durinf[ 
this reign, devised 'means of binding 'hi^ cop- 
science, and terrifying his imaginatiofl by rcljgious 
sanctions. The solemn excommuaication, accom- 
panied with the most awful threats, pronounced 
against the violators of Magna Charta, is wejl 
known from our common histories. Tljc king 
was a party to this ceremony, and swore to ob- 
serve the charter. But Henrj’ HI., though a very 
devout person, ‘had his own notions as to the 
validity of an oath that affected his power, and 
indeed passed his life in a scries of perjuries. Ac- 
cording to the creed of that age, a papal dispcn-* 
sation might annul any jirioi engagement ; and he 
was generally on siiffictcntly good terms, with 
Rome to obtain such an indulgence. 

2. Though the prohibition of levying aids or 
escuages without consent of jiarliaincnt had been 
omitted in all Henry’s charters, an omission for 
which we cannot assign any other motive than 
the disposition of his ministers to get rid of that 
restriction, yet neither one nor the other .seem in 
fact to have been exacted at discretion throughout 
his reign. On the contrary, the barons frcijuently 
refused the aids, or rather subsidies, winch his 


* M r.irlMi iSI 
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qjiAP. prodigality yra^ atwpys demanding. Indeed it 
PART II probabjy have been impossihife for the 

^ipg, hi^wever frugal, stripped as he was of so 
^coNsr” ipany'lucraljve though oppressive prerogatives by 
• thtf Great Chapter, to support the expenditure of 
|ovepnment from hisrovfn resources. Tallages 
on hi^ demesnes, and especiMly on the rich and 
ill-afifcted (Sty of London, he imposed without 
scrupfe ; but it does not appear that he ever pre- 
tended to a right of general taxation. We may 
'therefore take it for granted, that the clause in 
John’s ^charter, though not exprc.'>sly renewed, 
was still considered as of binding ibrce. The 
king was often put to great inconvenience by the 
refusal of supply ; and at one tkne was reduced 
to sell his plate and jewels, whicli the citizens of 
London buying, he was provoked to exclaim with 
t envious spite against their riches, which he had 
not been able to exhaust.* 

3. The power of grantfiig money must of course 
imply the power of withholding it; yet this has 
sometimes been little more than a nominal privi- 
lege. But in this reign the English parliament 
exercised their right of refusal, or, what was 
much better, of conditional assent. Great dis- 
content was expressed at the demand of a subsidy 
in 1237 ; and the king alledging that he had ex- 
pended a great deal of money on his sister's mar- 
riage with the emperor, and also upon his own, 
the barons answer^, that he had not taken their 


M. Patisi p. 6M. 
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advice in those affairs, nor^oa^hl; they to share chap 
the punisftnent of acts of imprudence they bad 
not committed * In 11^41, a subsidy having been ww’ ■ 
demanded for the war in Poitou, the barons’drew 
up a remonstrance, ‘enumerating ^all the ‘grants 
they had made on fornfer»occasions' but alway% 
on condition that the imposition shouitt'ijot be 
turned into precedent. Their last sdbsidy.^it ap- 
pears, had been paid into the hands of four Carons, 
who were to expend itf at their iliscrction for the 
benefit of the king and kingdom ;t an eiirly in/ 

.stance of parliamentary controiil over public ex- 
penditure. On a similar demand in 1244, the 
king was answered by complaints against the vio- 
lation of the charter, the waste of former subsi- 
dies, a*d the mal-administration ol‘ his servan^.J 
Finally, the barons positively refused any money; 
and he extorted loOO marks from the city of Lon-, 
don. Some years afterward-s^they declared their 
readiness to burthen themselves more than^ever, 
if thiy could secure the observance of the charter, 
and requested that the Ju.sticiary, Chancellor, and 
Treasurer might be appointed with consent of 
parliament, according, as they asserted, to ancient 
custom, and might hold their offices during good 
behaviour.^ 


• Quod hapc omnia sine consilio 
fidelium suorum faccrat, nec 
buerant esse poenof parlicnH»«i, qui 
fuertDt a culpt immunes p 307 
t Id. p. 515. 

I Id p. 563 572 Matthew 
Pans's bnguage is particiilarly un- 
courtly: rex cum instantiMiini, ne 


dicam iropudeiili^Mint, auxilium 
TMCUiiMn* ah ii^ itcnim po-^nihinl, 
lawi ct dlusi, ronlndixCTunl 
€1 unanimilet el uno ore i» faii' 

§ Dt communi ron'ulm 
sicut ab anuquti n>ii*inlum et 
juslum f T7fl. 

great an enrroathment w it nijy 
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c H A p. Forty year$ of mutual dissatisfaction bad elapsed, 

jj^.when a signal tjct of Henry’s improridenee brought 
on a criers which endangered *his throne. Inno- 
(»nt tv „ oujt of mere animosity against the family 
apiof Fre’deric !][., left no means untried to raise 
ifp a.competitor for the (frown of Naples, which 
Manf^ecl had occupied. Richard earl of Cornwall 
having been prudent enough to decline this spe- 
culation, the pope offere^ to support Henry’s se- 
cond son, Prisce Edmuitd. Tempted by such 
\ prospect, the silly king involved liimself in irre- 
trievable embarrassments by prosecuting an enter- 
prize which could not possibly be advantageous to 
England, and upon which he entered without the 
advice of his parliament. Destitute himself of 
money, he was compelled to throvit the esepense 
of this new crusade upon the pope; but the assist- 
«ance of Romo was never gratuitous, and Henry 
actually pledged lii.sjiingd(>ni for the money which 
she njight expend in a war for her advantage and 
his own.* He did not even want the effrofttery 


appear Ilalpli <lc lnwHip 

of ('hichenter, liad been m.ide 
ChftDcellur in 1221, avNeiibu (utius 
regni; itaque scilKtt iit nun di‘|io> 
neretur ab ejus ^lailli ruHtodin nisi 
toliui regni ordmante consensu et 
consilio p 2<ifi Accordingly, ihe 
king demaiKlin^ the great seal from 
him in 1236, he refused to gise it 
up, ailedging that having received 
It 10 the genend council of the 
kingdom, he could not resign it 
without the same authority, p 3G3 
And die parliament of 1fi48 com- 
plained that the king had not fol 


lowed lh« sl< |,sof his prcdt‘ce-»sois 
in'iippointinvr thr^e three great 
ufbeers by their consent p G46. 

hat lia<l been in fact the practice 
of former kings, 1 do nut know; 
but It IS not likely to have been 
such as they represent Henry, 
however, had named the arch- 
bishop of York to the regency of 
the kingdom dunng his absence 
beyond sea in 1242, de coosilio 
omnium coroitum et baropom noa- 
Ironiin et omnium fidelium nostro- 
mm. — Kymer, 1 1 . p. 400. 

• p. 771. 
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to tell pariiament in 1267,. iitro^u9ing W son chap. 
Edmund as king of Sicily, that they were bound ' 
for the repayment •of 1.4,000 marks with.interest. wi*/' 
The pope had also*, in furtherance of, the Bfeapo- 
litan project, conferred upon Henry the tfthes of m 
all benefices in England, as well as tlie first (ruift 
of such as should be'vacant.* Such a cbnc;pssion 
drew upon the king the implacable fesentt^ent of 
his clergy, already complaining of the cowardice 
or connivance that had during sjl his reign e.\- 
posed them to the shameless e.xactions of jlomgiT 
Henry had now indeed cause to regret hi§ preci- 
pitancy. Alexander IV., the reigning pontiff, 
threatened him not only with a revocation of the 
grant to his son, but with an excommunication 
and goneral interdict, if the money advanced on 
his account should not be immediately repaid,t 
and a Roman agent explained the demand to a« 
parliament assembled at Lopdon. The sum re- 
quired was so enormous, we arc told, that it ^ruck 
all the hearers with astonishment and horror. The 
nobility of the realm were indignant to think that 
one man's supine fully should thus bring them to 
ruin.:|; Who can deny that measures beyond the 
ordinary course of the constitution were necessary 

* p 813 ! (judnlitas pt*cuniir ad Untam 

+ Uymer, t i p 632 in- a.sorndil sumin<iiii, ul stii|}or(fm 

auspicious neffocialioii for Sicily, siDiuUtliorrorfminaunbusjfenc- 
^ Inch IS not altogether unlike thdt rartf audicniium Uoluit igilur 
of James J about the Spaniali nuhiliui regni, se uoius honiiou 
match, in its follv, bad success, lU confundi supiQb simpbcitale. 
und th€ dusaiisfactioD it occa- M Pans, p 827. 
turned at borne, receives a good 
deal of illustration from documents 
111 Hymer*! collection 



4^8 

CHAP. 

HW. 
PART 11. 

KNGLISII 

CONST. 


' siATB OF EUROPE 

I 

to controul sp prodi^Jtl and imudicioiis asovereigti^ 
Accordingly, the barons in^ed, <hat twenty-four 
persons should be nominated, half by the king, 
and half by themselves, to reform the state of the 
kingdom. These were appointed on the meeting 
of the parliament at Or-fdrd, after a prorogation. 
^The seven years that followed are a revolu- 
tionary period, the events of which we do not 
find satisfactorily explained by the historians of 
the time.* A king, divested of prerogatives by 
his people, soon appears even to themselves an 
injured party. And, as the baronial oligarchy 
acted with that arbitrary^ temper which is never 
pardoned in a government that has an air of usur- 
pation, about it, the royalists began to gain ground, 
chiefly through the defection of sobie wko had 
joined in the original limitations inijiosed on the 
crown, usually called the provisions of Oxford. 
An ambitious man, confident in his talents and 
popularity, ventured to display too marked a su- 
periority above his fellows in the same cause. 
But neither his character, nor the battles of Lewes 
and Evesham fall strictly within the limits of a 
constitutional history. It is however important 
to observe, that, even in the moment of success, 
Henry III. did not presume to revoke any part of 
the Great Charter. His victory had been achieved 
by the arms of the English nobility, who bad, 

* The best account of tlft prO' Gale. xr. Scriptores. p. 407. Many 
\iHiooi uf Oxford in 12(30 and the of these promions were afterwards 
circumstances connected i^ith them enacted m the statute of Marle- 
is found in the Uurton Annals 2 bridge. 
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generally speaking, concurred in tlje former mea- c » a i>. 
^ures against hi^govdfiraent, and whose opjwsi- pX 
tion to the earl of Leicester’s usurpation vjas com- 
patible with a steady attachment to constitutional 
liberty. 

The opinions of emureu^ lawyers are uncKjubC^ I i^iil itioiAt 
edly, where legislative or judicial authofifiijs fail, hlluv!'"’ 
the best evidence that can be adduced in constitu- ' 
tional history. It will therefore be satisfactory 
to select a few passagas from Brjeton, himself a 
judge at the end of Henry Ill's reign, by.whicjf 
the limitations of prerogative by law will clearly 
appear to have been fully established. “ The 
king,’’ says he, ‘‘ must not be subject to any man, 
but to God andctlie law; for the law makes him 
king. , Let the king therefore give to the law 
\^tint the law gives to him, dominion and power; 
for there i.s no king where will and not law bears, 
rule.”j “ The king (in amitlier jilace) can do 
nothing on earth, being the minister of (lod^ but 
what he can do by law; nor is what is said (in 
the Pandects) any objection, that whate\cr the 
prince pleases shall be law; becau.se by the words 
that follow in that text it appears to design nut 
any mere will of the prince, but that which is csta- 
bli.shcd by the advice of his counsellors, the king 
giving his authority, and deliberation being had 


• The earl of Glucesler, whose per ren^num suum, ct ut promnsa 
persoual quarrel with Montforl mIh a|yjil F.vesham de Gdo t'om- 

nad overthrown the baronial oli- pleret Mall. p 800. 

Rardiy, wrote to the king lu 1367»* H i 9 ^ 

'll proTuioue^i Oxonu* leneri fauJi 
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upoD it!”* Tbjs pimge is undovli^ly a misre- 
presentatioQ of the famous lex which ha's 
ever bejn interpreted to, convey the unlimited 
powet of the people to their einperors.f But the 
very cfrcumstance of so perverted a gloss put upon 
this text is a proof th^t no other doctrine coutll 
be admitted in the law of England. In another 
passaj^e, Brdcton reckons as superior to the king, 
'* not bnly God and the law, by which he is made 
king, but his qpurt of earls and barons ; for the 
former (comites) are so styled as associates of the 
king, and whoever has an associate, has a master;;}' 
«o that if the king were without a bridle, that is, 
the law, they ought to put a bridle upon him.”§ 
Several other passages in Bracton might be pro- 
duced to the same import ; but these ai^ suffi- 
cient to demonstrate the important fact, that how- 
,ever extensive or even indefinite might be the 
royal prerogative in the days of Henry III., the 
law was already its superior, itself but made part 
of the law, and was incompetent to overthrow it. 
It is true, that in this very reign the practice of 
dispensing with statutes by a non-obstante was 
introduced, in imitation of the papal dispensatiuns.|| 
But this prerogative could only be exerted within 
certain limits, and however pernicious it may be 
justly thought, was, when thus understood and 

* 1. 111 . c. 9. These i^ords arc others roust be lo some degree rc- 
nearly coped from Glanvirs intro- strained hy them; but it is lU ex- 
ductKUi to his treatise r pressed. 

f $eeSeldeoadFletBm,p 104G §l.ii.cl6. 

} Thia loeanis 1 suiipoK, that ^ || M. Paris, p. 701. 
ht oho acts with die cunsent of 
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denned; DOt, strictly speaking^ incompatible with 
(he legislativVi^vereignty of parliament. 

In conformity with the system *of France and 
other feudal countries, there was one *$t^diug 
council, which assisted the kings oi^ England fn 
the collection and managejjnent oi^ their revenue, 
the administration of justice to suitors; and the 
dispatch of all public business. TMs was'styldd 
the King’s Court, and held in his palace, oAvlier- 
cver he was personally*present. It was composed 
of the great officers ; the chief justiciary' ;* the 
chancellor, the constable, marshal, chamberlain, 
steward, and treasurer, with any others wllom the 
king might appoint. Of this great court there was, 


• TheChipf Ju’itician ilic 
greatest subject in England Ik' 
sid<s presiding in the king's couit, 
and in the Exchequer, he was ori- 
ginally, by virtue of his oflice, the 
regent of the kingdom durint; the 
alienee of the sovereign , >\hich, « 
till the loss of Normandy, occurred 
lery frequently Writs, at such 
limes, ran in his name, and isere 
leste'd by him Madox, Hist of 
Kxcheq. p 1C. llis appointment 
upon these temporary occasions, 
was expressed, ad custodiendum 
loco nostro terram oostram Anglic 
et pacem regni uostri, and all ner- 
sons were enjoined to obey liim 
tanquam jusUUario nostro. H)’ 
mer, t i p 181 Sometimes, 
however, the king issued his own 
writ de ultra mare Tlie first lime 
when the dignity of this office was 
imiaired was at the death of John, 
when the justiciary, Hubert de 
Burgh, being besiej^ in Dover 
('title, those who prodaimed 
Henry III at Glocester, constitu- 


ted the earl of l\*mhroke goiemoi 
of the king and kingdom, Hulieri 
still reUining l»is oftke lliis is 
erroneous! j slaitsl by Matthew^ 
Pan>, who has misled S|H.'lmaii in 
liis(J()S!>ary, but the truth appears 
from Hubert’s answer to the arti- 
cles of eharu^e agdiii'it litm, and 
from a mord in Madox's Hist of 
Exch c 21. nou* A, whereiu the 
earl of I’enibroke is named rector 
regis et regni, and Hubert de llurgli 
justiciary In 12 M, dm arch- 
bishop of York was appointed to 
the regency dunng I lemy 's'abseDcc 
in Poitou, without the title of jus- 
ticiary Kymer, t i p 410. Still 
the oflice was so considerable, tliat 
the barons who met in the ( fxford 
parliament of 1258 insisted, that 
the justiciary should be annually 
chosen wiUi their approlnUiom 
But the subsequent lucccisw of 
Henrg prevented this being eaU- 
blished , and falward I. disconti- 
nued tli^ office altogdher 
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CHAP, as A; seems, froq|'‘tiie be^noing^ paitticular 
PAHni which all matters to the re< 

venue were e}!!blusively transacted. This, thou]^ 
cdmposecl of the same persons, yet being held in 
1 hti court^ fC different part of the palace, and for different 
business, wais Aistinguisbyd from the king's court 
by tile name of the exchequer; a separation which 
btcarae complete, when civil pleas were decided 
and jidg6ments recorded in this second court.* 

It is probable, that in ithe age next after the 
conquest, few causes, in which the crown had no 
interest, were carried before the royal tribunals; 
every man finding a readier course of justice in 
the manor or county to which he belonged-f But, 
by, degrees, this supreme juris^iliction became 
more familiar; and as it seemed lessiiable^o par- 
tiality or intimidation than the provincial courts, 
.suitors grew willing to submit to its expeusivcness 
and inconvenience. It was obviously the interest 
of the king's court to givp such equity and steadi- 
ness to its decisions as might encourage this dis- 
position. Nothing could be more advantageous 
to the king’s authority, nor, what perhaps was 
more immediately regarded, to his revenue; since 
a fine was always paid for leai c to plead in his 
court, or to remove thither a cause commenced 

* I or every tliiiiir Ui.it can bt» by Hicb.m! hisliop of Tlv, Uiou*;h 
kuo\»n about the C una IIciiih, anU rommonlj astiibed to CienaiiP of 
psjiccialU this branch of it, the Tilbury 1 his ticati’-e he will hnd 
'•tudent of our coiistitutioiial hI^< subjoined to Madox's work 
tory nhould hiive rciourse to -f Oinnis rausa termmetur co- 
Madox'b I Imof) of the Kxchlhjiicr, initalu, vel hundredo, vcl halimolo 
and to the l>uiiii;ue ile Scaccario, socam habontium I-pges llenr. 1. 
written m the time of ftenry If c Q 
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belftwjr But becau^ few, comparatively s|fcak- chai' 
iog, could have recourse to* so diMaht a tribunal ' ‘i 
u that of the king’s court, and perhaps also on 
account of the attEjchnient which the Eii|;liJi felt i ni.lisii 
to their ancient rightof trial by the ifcighbournnr / 

¥T TT ^ *0 bMlIlltlllll 

freeholders, Henry II. , established rtinerant juj* 
tices, to decide civil and* criminal pleas. Vitbm *' '' 
each county.* This excellent instrfution 'is re- 
ferred by some,.to the twenty-second year Jf that 
prince; but Madox traijcs it several years higher.! 

Wc have owed to it the uniformity of our coinimni 
law, which would otherwise have been split, like 
that of Franco, into a multitude of local ciMoms ; 
and wc still owe to it the assurance, which is felt 


l>\ the poorest and must remote inhabitant ol Eng- 
land, that hi^ right is weighed by the same’ incor- 
rupt mid acute understanding, upon which the 
decision of the highest (picstions is reposed. The 
justices of assize seem originally to haic gone* 
their circuits annually, and is part of their duly 
was to set tallages upon royal towns, and sujierm- 
tend the collection of the revenue, we may be 
eertain that there could be no long interval. This 
annual visitation was expiessly confirined by the 
twelfth section of Magna Charta, which jiroiides 
also, that no assize of novel disseisin, or mort d'an- 
cestor, should be taken c.\cej»t in the shire where 
the lands in controversy lay. Hence this clause 


* Dialogue d<-' Scaccano, }i. m imiuliun of liOuis \ I who half 

f- llisL.of c in a (iiifUTy litfon* lu.i ininwiund a 

I.}itieton (limks that tins in- Miinlar rcijnlalmn m Inuliunmioni 
'‘litulion m.ij halt* littn atlojilt*!! Hist, ofNenn II ml ni p !200 
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CHAP, stood opposed on tiie one hand to t^e encroflch- 
pSt'ii. of the kisigs court, which, otherwise 
, s-s-w' by drawing plias of land to itself, Ime defeated 
8 <yWr ’8 right to a jury 'from the vicinage; and 
on the^ther, to those of the feudal aristocracy, 
ijfho hated any interference of the crown to chas- 
tise their, violations of law, or controul their own 
jurisdiction. 4 Accordingly, while the confede^y 
of badons against Henry III. was in its full power, 
an attempt was made to prevent the regular, cir- 
cuits of the judi^es.* 

iiie court Long after the separation of the exchequer from 
the king’s court, another branch w^as detached,for 
the decision of private suits. This had its begin- 
ning, in Madox's opinion, as early as the reign of 
Richard I.j But it was completely e^stabli-shed by 
Magna Charta. “ Common Pleas,” it is .saiu in the 
fourteenth clause, " shall not follow our court, but 
'be held in some certain place." Thus was formed 
the Court of Commoii Bench at Westminster, with 
full a\id,' strictly speaking, exclusive jurisdiction 
over all civil disputes, where neither the king’s 
interest, nor any matter savouring of a criminal 


* Justiciani regi 9 Anglie, qui 
dicuntur itiDeris,roisii Ilerfordiam, 
pro 8Uoexe<juendo officio rcpellun- 
tur, allegantibus hia qui regi adver- 
aabantur, ipsos contra formam pro- 
viiionum Oxoniae nuper factarum 
▼eiHiee. Chron NtcTrifel.A D 
1260. I forget where I found thu 
quototiOQ. 

t Hilt of Eicheauer, c. 19 < 
JuiUcei of the bench ar^ men- 
tioned levertl ynn before Magna 
C'harU But Madox tifinkv the 


chief justiciary of T^ngland might 
preside in the two courUif as well 
as in the exchequer After the 
erection of the Common Bench, 
the style of the superior court be- 
gan to alter. It ceau«d by degrees 
to be called the king's court. 
Pleas were said to be held corain 
rege, or coram rege ubicunque 
foent And thus the court of king's 
bench was formed out -of the re- 
mains of the anaent curia regis. 
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nature was concerned. For oCsuch disputes ncl- oiiai*. 
^her the court of king's benc\, nor that of cxche- 
quer, can take cogaizancc, except by m^ans of ar 
legal fiction, which, in the one case, supposes an 
act of force, and, in tile other, a debt to the brown. 

The principal officers af .<j^atc, who fiad originally oa^u or* 
been effective members of the king’s coifrt* Jjegan 
to withdraw from it, after this separatfon intr^threc 
courts of justice, and left their places to regular 
lawyers ; though the treasurer ayd chancellor of 
the exchequer have still seats on the eipiqy sid^ 
of that court, a vestige of its ancient eonstdution. 

It would indeed have been difficult for men bred 
in camps or palaces to fulfil the ordinary functions 
of judicature, under such a system of law as had 
grown jip in England. The rules of legal decision, 
among a rude people, are always very simple; not 
.serving much to guide, iar le''S to controul, the 
feelings of natural ecpiily. Sueh were those which 
prevailed among the Anglo-Saxons; reqiiirii^g no 
subtler intellect, or deeper learning, than the carl 
or sheriff at the head of his county-court might be 
expected to possess. But a great ehango was 
wrought in about a century alter the conquest. 

Our English lawyers, prone to magnify the aiiti- 
<piity, like the other merits ol their system, arc 
apt to carry up the date of the common law, till, 
like the pedigree of an illustrious family, it loses 
itself in the obscurity of ancient time. Even Sir 
Matthew Hale does not hesitate to say, that its 
origin is as uiidiscoverable as that of Nile. But 
though some features of the common law may lie 
vor,. 11. II II 
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CHAP, distinguishable in ^xon times, while our limited 
pa'rt ii prevents us from assigning many of it^ 

• s«»v^ ^culiarities to any determinable pmfiod, yet the 
^coNST** character and most essential parts of the 
system were of much later growth. The laws of 
the Anglo-Sh.Yon king^, rMadox truly observes, 
are as different from those collected by Glanvil as 
the laws of ^vo different nations. The pecuniary 
compositions for crimes, especially for homicide, 
which run through the A^glo-Saxon code down 
to the laws ascribed to Henry I.,* arc not men- 
tioned by Glanvil. Death seems to have been the 
regular punrshraent of murder, as well as robbery. 
Though the investigation by means of ordeal was 
not disused in his limc.t yet tri^l by combat, of 
which wo find no instance before the conijuest, • 
was evidently preferred. Under the Saxon go- 
1 eminent, suits appear to have coinincnccd, even 
before the king, by verbal or written complaint ; 
at least, no trace remains of the original writ, the 
foundation of our civil procedure.} The descent 
of lands before the conquest was according to the 
rnstoin of gavelkind, or equal partition among the 
children in the age of Henry I. the eldest son 


*(' 70 

t A citizen of LondoOf sunfKict' 
(il of inimUT, lutini; failini in the 
ordral of roll) water, was hanged 
hv onler of Henry 1! , though he 
orti rrd 500 mark^ to M«r,lus life 
llnteilen, p "iGO. It a|i{iean qr if 
lilt' onipiii Wire pt'rmiyeif to \yvT~ 
^oiiH alroad) i'oii\icttil h) llic wr- 


dict of a jury If they escaped in 
this purgation, yet, in cjtes of 
mimlor, the) were hanished the 
realm Wilkins, lipgM Anglo- 
Saxon. p 330 Ordeals were abo- 
lished about the )>ek'inning of 
lleniy 111 V n.tgn 
J flicker, Diuc'rt Fpixlol. p H 
\ LegnOulidmifp. 
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tooK the principal fief to iiis own share;*' in'that 
^ GlanFil be inherited alf the lan'ds held by 
knight service; but« the descent of socage land& 
depended on the particular custom of th*e eatafe. 
By the Saxon laws, mpon the death’ of the soh 
without issue, the father inherited ;*t Hiy our com* 
mon law, he is absolutely, and in every case,* ex- 
cluded. Lands were, in general, devisable Uy 
testament before the conquest; but not Ai the 
time of Henry 11., except by particular custom. 
These are sufficient samples of the differences be* 
tween our Saxon and Norman jurisprudence ; but 
tlie distinct character of the two will strike more 
forcibly every one who peruses successively the 
laws published ^by Wilkins, and the treatise 
•ascribed to Glanvil. The former resembfe the 
barbaric codes of the continent, and the capitula- 
ries of Charlemagne and his family ; minute to an 
excess in apportioning punishments, but sparing 
and indefinite in treating pf civil rights; while the 
other, copious, discriminating and technical, dis- 
])lays the characteristics as well as unfolds tlie 
principles of English law. It is difficult to assert 
any thing decisiiely as to the period between the 
conquest and the reign of Henry II., which pre- 
sents few'er materials for legal history than the 
preceding age ; but the treatise denominated the 
Laws of Henry I., compiled at the soonest about 
the end of Stephen’s reign,;]; bears so much of a 

* Hcnr I c 70 quoted m tlui IrcatitCf wliidi wu 

Ihid nol in lu\y wW till 

\ 'Wvi D«cic\um 0^ Gnbui 

H II 2 
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CHAP. Sax3n character, ^that I should be inclined to 
PAilr ii |)re‘sent cbmmon law tqi'a date, so faj' 

as it is capable of any date, npt much antecedent 
*whIst ^ to* the ^publication of Glanvil * , At the same time, 
since Ro kind of evidence attests any sudden and 
aadical change' in the Jurisprudence of England, 
the quesiHun must be considered as left in great 
obscurity, i’erhaps it might be reasonable to 
conjecture, that the treatise called Leges Henrici 
ynmi contains the ancient usages still prevailing 
in the inferior jurisdictions, and that of Glanvil 
the ru*les established by the Norman lawyers of 
the king’s court, winch would of course acquire a 
general recognition and efficacy, in consequence 
of the in.stitution of justices holduig their assizc.s 
jieriodically throughout the country* 

(iiiMftej The capacity of deciding legal controversies 
«riii','h'g'‘.^was now only to be found in men, who had de- 
iisi. law voted themselves to that peculiar study ; and a race 
of such men arose, ‘whoje eagerness and even en- 
thusiasm in the profession of the law were stimu- 
lated by the self-complacency of intellectual dex- 
terity in threading its intricate and thorny mazes. 
The Normans are noted in their own country for 
a shrewd and litigious temper, which may have 
given a character to our courts of justice in early 
times. Something too of that excessive subtlety, 
and that preference of technical to rational princi- 
ples, which runs through our system, may be im- 


* Ma(Ioi, Hiat. of Ktcli p 123. supposing that Glanvil was not 
wilt 1711. Lord Lyti^'ton, vol. tlie author of this treatise, but 
ti p 2o7. has given ruasons for some clerk under hii dirvctioii 
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puted to the spholastic phil^sophy^ which’ was in chap 
^ogue during the same period, and^ is marked by ' * 
the same features.* Rut we have just ^pason to ■ 
boast of the leaditig causes of these. defeat; an rAGiisu 
adherence to fixed rufes, and a jealpusy of judicial < 
discretion, which have Sn#no country, I bejiev?, 
been carried to such’a length. Hence precedents 
of adjudged cases, becoming authorities f^r t&e 
future, have been constantly noted, and form in- 
deed almost the sole gifcund of argument in ques- 
tions of mere law. But these authoritie.s beiqjf 
frequently unreasonable and inconsistent^ partly 
from the infirmity of all human reason, partly from 
the imperfect manner in which a number of un- 
warranted and »incorrect reporters have handed 
them iowii, liter judges grew anxious to elude by 
impalpable distinctions what they did not venture ■ 
to overturn. In some instances, this ci asive skill, 
lias been applied to acts of thp legislature. Those 
who are moderately conversant with the history of 
our law' will easily trace other circumstances that 
have co-operated in producing that technical and 
subtle system, which regulates the course of real 
property. For as that formed almost the whole of 
our ancient jurisprudence, it is there thatwc must 
seek its original character. But much of the same 
spirit peiA'ades every part of the law, No tribunals 
of a civilized people ever borrowed so little, even 
of illustration, from the writings of philosophers, 
or from the institutions of othcf countries. Ilcnrc 
law has been studied, in general, rather as an art 
than a science, with more solicitude to know its 



STATE OF EDROPE 


4i^ 

CHAP, rules and di;tiqcti*Dii,'than to perctRve their appli. 

I'A^T ii which all rules of law ought th 

li^ve befQ established, the maintenance of public 

^coNST* private rights. Nor is there any reading 
mote jejune^ and unprofitable to a philosophical 
mind than that of our tanhient law-books. Later 
times, have jntroduced other* inconveniences, till 
the v^st extent and multiplicity of our laws have 
become a practical evil of serious importance, and 
an evil which, between th6 timidity of the legisla- 
ture on the one hand, and*the selfish views of 
practitioners on the other, is likely to reach, in no 
long period, an intolerable excess. Deterred by 
an interested clamour against innovation from 
abrogating what is useless, simplifying what is 
complex, or determining what is dohbtfiil,«nd al- 
ways more inclined to stave off an immediate diffi- 
culty by some patch -work scheme of modifications 
and Kuspensiuns, than to consult for posterity in 
the comprehensive spiriv of legal philosophy, we 
accumulate statute upon statute, and precedent 
upon precedent, till no industry can acquire, nor 
any intellect digest the mass of learning that 
grows upon the panting student ; and our juris- 
prudence seems not unlikely to be simplified in the 
worst and least honourable manner, a tacit agree- 
ment of ignorance among its professors. Much 
indeed has already gone into desuetude within the 
last century, and is known only as an occult science 
by a small number, of adepts. We are thus gra- 
dually approaching the crisis of a necessary refor- 
mation, when our laws, like those of Rome, must 
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be cast into t^ crucible. It ^ould be a disgrace chap 
JO the nineteenth century, if Eug^and could not 
find her Tribonian.^ , * ^ 

This establishment of a legal system^ Vfhich 
must be considered* as complete at the 'end *of 
Henry lll.’s reign, when, the unw*ri(ten usages of 
the common law as* well as the forms and jirece- 
dents of the courts were digested into the grdat 
work of Bracton, might, in some respects, conduce 
to the security of public freedom. For, however 
highly the prerogative might be strained^ it was 
incorporated with the law, and treated with the 
same distinguishing and argumentative subtlety 
as every other part of it. hatever things, there- 
fore, it was assarted, that the kings might do, it was 


• Whitflorkc, just after ilu* lies- 
toration, complains tliat “ A'® 
ihi* volume of our slaluU s iv iinm ii 
or swelled lo a lnuiu ss " 'Hu* 
solumu * \Miat would lie liate^ 
said lo ihe m()n''lrnus Iniili ol .i 
\olume tncnnially, fill’d witli laws 
professing to he the dtlibcrale 
work of Uie le-iiblalure, wliith every 
subject 13 lupposwl to road, re- 
m* mber and understand 1 Tlie ex- 
ccUeiil sense of the followini; sen- 
tences from the same passa^i may 
well excuse me from qnolmR them, 
and. \)erbap9, in this age of bigoted 
avcrsientMs to innovalion, I nave 
need of some apology for what I 
have ventured to say m the text. 
« I remember the o|union of a wise 
vid learned nUtesman and lawjer 
(the Chancellor Oxcustienn i hai 
multiplicity of wnllen laws do but 
distract the judges, and n mKri n 
law less certain, that where tin 
law sets due and ilear U»und-» W 


Iwixt the preroMtui roval, iiml 
the rights ol tlie people, aud 
n-inedy in |»rnale (.msev, ilniT* 
luejs no iimn* laws iti Im* in- 
rreasal, for therelw liiig.iiion will 
be incnasnl Iikewisi ft wen* .1 
work worthy (»f a parliament, iml 
cannot be done oUirrw isi*. to < .him* 
a review of all our si ilnies.ln t \ |>e il 
such as tins shall jndgi inconvi- 
nient to remain in force ; lo cmi- 
finn those which they shall llnnk 
ht lo St uid, aud them* sev* r.il si 1- 
tutis winch are mnfusisl, vmn 
n pugnanl to others, many loudi- 
)ng the name nialti rs, to be rediu 
into c«*ruinty. all of one subpii 
into one statute, that perspicuity 
and cleariMM may ap|M*.ir in our 
written lawi, whidi :it thii day 
few students or sa,,(s t.iii find m 
then UhiteliKke Kt omiiu'iiUrY 
on l*arliamintiry INrii, vol 1 \> 

m. 
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CHAP, a necessary implic^vtion, that there were otfier 

Fill^u things which* he could not do; else itwere?ain. 
,w.vw‘ to specify the fhriner. It is not meant to press 
*^con8t” thi&too^*r; since undoubtedly the bias of lawyers 
towards the 'prerogative waS sometimes too dis* 
carnible. Bift Che sweej)iBg maxims of absolute 
powc?, •wliich servile judges and churchmen 
tqtfght'tbe Tudor, and Stuart princes, seem to 
have midc no progress under the Plantagenet line, 
'iiciwiiujy Whatever may be thought of the effect which 
tike study of the* law had upijn the rights of tlie 
tjiiiuk«d. gyljjgcj'jj conduced materially to the security of 
good order by ascertaining the hereditary succes- 
sion of the crown. Five kings, out of seven that 
followed William the CJonqueror, were usurpers, 
according at least to modern notions.* Of tCie.se, 
Stephen alone encountered any serious opposition 
upon that ground; and with rc.spect to him, it 
must be remembered that all the barons, himself 
included, had solemnly svvorn to maintain the suc- 
cession ol Matilda. Henry II. procured a parlia- 
mentary settlement of the crown upon his eldest 
and second sons; a strong presumption that their 
hereditary right was not absolutely secure.* A 
mixed notion of right and choice m fact prevailed 
as to the succession of every European monarchy. 
The coronation-oath and the form of popular con- 
sent then required were considered as more mate- 
rial, at least to perfect a title, than we deem them 
at picsent. They gave seisin, as it were, of the 


' I UlUliHi, to) II I' 14 
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crown, and, in cases of dispote^ pretensions,' had chap. 
^ sort of judicial efficacy, llie Chronicle of Dun- 
staple says, concerning Richard it, tha^ he wa;? 

“ elevated to the throne by hereditary riglft,* aftier 
a solemn election by the clergy ^and pedplo:’’* - 
words that indicate thevufrent principles of thift 
age. It is to be obstrved, however ,^tliat Rjchard 
took upon him the exercise of royal prerogatives, 
without waiting for his coronation.! The succes- 
sion of John has certaiidy jiassed jn modern times 
lor an usurpation. 1 do not find that it wjs coif- 
sidercd as such by his own contemporaries j:)n this 
side of the channel. The question of iiihcntancc 
between an uncle and the son of hi.s deceased 
elder brother was yet unsettled, as wc learn from 
’ (llanv^, cveirin private succession.]: In the case 
ofsovcrcigntie.s, which were sometimes contended 
to require diflbrent i ule.s from ordinary i>alrimonies. 

It was, and continued long to^bc, the most uncer- 
tain point in public law. John's prctcnsuyis to 
the crown might therefore be such as the Knglish 
were justified in admitting, especially as his rever- 
sionary title seems to have been acknowledged m 
the reign of Ins brother Richard.^. It indeed wc 
may place reliance on Matthew' l’ari.s, Archbishop 
Hubert, on this occasion, declared in the most 
explicit terms that the crown was elective, giving 
even to the blood royal no other preference than 
their merit might challenge.;! Carte rejects this 

• L)tllrton, lol u p -i: Ha. t<*il Xt uliriii nn*, 1. 1 » i I. 

nrdiUnojuri' jtronioxriKius m nv * ('laiml, I ui c J 

^ Duni, |ioxi ikn ct |K)[)uli 'soUiiiKiLi v llovWni 7(»*' 

t h'ltioiii'in II I* ’ 
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as a fiction of tlie kistorian; and it is certainly a 
strain far beyond the constitution, which, both 
before %nd after the conquest, bad invariably 
limits the throne to one royal‘'stock, though not 
strictly to its np arest branch. In a charter of the 
first year of bis reign, Jphh calls himself king " by 
hereditary rjfght, and through the consent and 
favoui^of the church and people.”* 

It is deserving of remark, that during the re- 
bellions againstfhis prince’and his son Henry III., 
dpt a syllable was breathed in favour of Eleanor, 
Arthuiis sister, who, if the present rules of .suc- 
cession had been established, was the undoubted 
heiress of his right. The barons chose rather to 
call in. the aid of I^mis, with scarcely a shade of 
title, though with much better meanfe of maintain- 
ing himself. One should think that men whose 
ifathcr.s had boon in the field for Matilda could 
make no difficulty about female succession. But 
I doubt whether, notwithstanding that precedent, 
the crown of England was universally acknow- 
ledged to be capable of descending to a female 
heir. Great avcrscncss had been shewn by the 
nobility of Henry I. to his proposal of settling the 
kingdom on his daughtcr.f And from a remark- 
able passage which I shall jiroduce in a note, it 
appears that even in the reign of Edward III. the 
succession was supposed to be confined to the 
male line.;]; 

At length about- the middle of the thirteenth 

* Jure hirn<ditanu, oIi^khIuqU t Lyltleton, vol. i n ]b2 

tarn cUn cl {Kiputi coiisnisu ti 1 'Iliis is intimjted h) the treaty 

fdvorc (junlun on r.irliamcnt'*, nnitlc in 1 for a in«Tm.Lg(i bc- 
p 13‘i twn tldiNt "Oil of Kdw. Ill 
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century, the lawyers appiiedk to, the crown the chap. 
same strict principles of descent which regulate a 
private inheritancef. Edward I. was pijoclaitned 
immediately uporf his father’s death, though a,b- 
sent in Sicily. Something however of Ihcold 
principle may be tradei^ in this proclan^tioh, 
issued in his name 6y the guardian:^ of lh*c,realm, 
where he asserts the crown of England “ Jp have 
devolved upon him by hereditary succession ami 
the will of his nobles.' * These, last words were 
omitted in the proclamation of Edward II. ;f .sinfe 
whose time the crown has been absolutely here- 
ditary'. The coronation oath, and the recognition 
of the people at that solemnity, are furinalities 
which convey no right cither to the sovereign or 
the people, Ihough they may testify the duties ol 
each. 


and thn duke of Hraliant's daugh- 
ter 1’d^.irtl ihfn-m 
that if hii son should die hiforc, 
him, h’.uin.; iiuh l^^u^ , lu vmII 
procure tin f oiisont ul his h.iroiis, 
nohlfs, and < ities, i that is, of parlia- 
ment , nobles hfi e meainnf; knii,dits, 
if the word has an) di>liiia stiiso,) 
for such issue to inlifri! the king- 
dom; and if he die loa\ini; a 
dau^diter only, l-Alward or Jus heir 
shall make such proMiion for lur 
a.s belongs to the daughter of a 
ling. U) mer, t \ p 1 14 It 
may be inferred from tins instru- 
ment, dial in Edward 5 intention, 
if Dot h> the constitution, tJie Salic 
law was to regulate the succession 
of the English crown This law, 
it must rememlicred, be was 
compelled to admit in his claim on 
the kingdom of FraDce,tliough with 
a certain modification which gave 
a preteit of title to timuelf 


• .\d mis leiiiii cMihirnuMilum 
smiessioiM lia rcdit.iiia, .if priHC- 
ruin rt 1*111 vuliintaU', el tuhlitate 
iMiliis pi.i slita Ml di volutifin Hr i- 
dyillisiory of J’.ugliiml, vol ii Ap- 
piiidix, p 1 ) ixpoiiriiis priKiriiiii 
voluiitale to mem wiIIiiil'iicis, iiol 
will, tcs much as to sa), tin) ai li ■! 
nadil) aivl wilhnut < oiiiin.ind -- 
Uul in ail jiroliahilit) it was in- 
ti luletl to savi lli< usii.il funii of 
consu-ni 

f U>mer, t iii p 1 ^^al^ulg• 
ham howeser assfilN, that laiwanl 
11 asf ended the throne nun lam 
jiiie ha red llano ipuim uiianimi as- 
sensuimHcrum et magnatuin p 
OA l\ rhaps wi* should omit tlie 
,word non, and he mntlit intend to 
say,|)tal tJie king had not only liii 
hereditary tith , hut the free con 
sent of Ills barons 
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CHAP. I cannot cpnplude the present chapter without 
PART ii. one most prominent and characteristic- 


v-vw distincti(tp between the consthution of Ettgland 
of, every other country in Europe; I 
Eoginh ' mean, its refusal of civil privileges to the lower 
litute'ol eir n6bilijy, or those whom, we denominate the gen- 
I® Frai^e, in Spain, in Hermany, wherever 
in shoj't we look', the appellations of nobleman 
and gentleman have been strictly synonymous. 
Those entitled to. bear thenr by descent, by tenure 
of, land, by office or royal creation, have formed a 


class dUitinguishcd by privileges inherent in their 
blood from ordinary freemen. Marriage with 
noble families, or the purchase of military fiefs, or 
the participation of many civil offices were, more 
or less, interdicted to the commons of Frane? and 


the empire. Of these restrictions, nothing, or 
«e.\t to nothing, was ever known m England, 
The law has never ^aken notice of gentlemen.* 
From .the reign of Henry III. at least, the legal 
C(]uality of all ranks below the peerage was, to 
every essential purpose, as complete as at present. 


• It 1*1 hardly worth while, even 
for Uic »akc of ob>iatin^ cavils, to 
notice as an exception the sutiite 
of 23 11. M c 14 jiroliihitink,' the 
election of aii} who were not born 
fifi'ntltnini fur knif^lits of the shire 
Much less slinuld I have thought 
of noticing, if It had not been sug 
grsled as an objection, the provi- 
sion of the statute of Merton, that « 
guardians in chivalry shalU not 
inarrv lh*>ir wanis to villeins or 
burgesv^, lo tlieir dispar.igenient. 

\\ h( n ver the dlHlln(tlOll^ tif rank 
and proptriv au fill in thi 
luiii'' mI mk|i|\ nui Ii inarna.'i' 


Will Ih? deemed unequal; and it 
was to obviate the tyranny of feu- 
dal superiors, who compelled their 
wards to accept a mean alliance, 
or to forfeit Its price, that this pro- 
vision of the statute was made. 
Dut this does not affect the propo- 
sition i had maintained as to the 
fego/ equality of commoners, any 
more tlian a report of a Master m 
Chancery at tiie present day, that 
a proposed marnage for a' ward 
of the court was unequal to what 
her station m society ap|)eared to 
ilaiMi, would iiivalidalw the same 
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CcJbpare two writers nearly contemporary, ^rac- 
ton with Beaumanoir, and marie IfovC the customs 
of England are d'ljstinguishable fn this respect. 
The Frenchman yanges the people unflei¥ three 
divisions, the noble, <he free, and th6 scrwle^dur 
countryman has no geiyeric class, Ijiit freedom aad 
villonage.* No restraint *seems li> kafe lain 
upon marriage; nor have the children ev’enof a 
peer been ever deemed to lose any privilege by lu.s 
union with a commoner. The purchase of lands 
held by knight-service was al^’ays open to all 
freemen. A few privileges indeed were confined 
to those who had received knighthood. f But, 
upon the whole, there was a virtual equality of 
rights among a|l the commoners of England. hat 
is mo.st particular is, that the jicerage it<>elf im- 
parts no jirivilegc except to its actual |)ossLssor. 
In every other country, the dc^eendaiits of nobles 
cannot but themsehes be noble, liccaiise thelV 
nobility IS the iniincdqite coiiseijuence of their 
birth. But though we commonly say that the 
blood of a peer is ennobled, yet this expression 
seems hardly accurate, and fitter foi luiahK than 
lawyers; since m truth nothing coolers nobility 
but the actual descent of a peerage. The sons 
of peers, as we well know, are coinrnoneis, and 
totally destitute of any legal right beyond a bar- 
ren precedence. 

There is no part, perhaps of our constitution so 
admirable as this equality of civil right**; this iso- 

• Ileiiimji.o.r, ( Ci rrulm f S., (util riMiili mpI 

1 I. t lliiimuf, \'i' 111 p 
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ciiAP. rmi&y which the philosophers of aDcieot Gre^ 
paAt n hoped tb find in'democratical government.* 

, t’rom the beginning our law has been no respecter 
of person*^!. It screens not' the gentleman of an- 
cient li'neage* from the judgment of an ordinary 
jitry, nor from Ignominious punishment. It con- 
fers nbt,< it never did confer, those unjust immnni- 
ties frftm putilic^ burthens, which the superior 
orders arrogated to themselves upon the continent. 
Thus while the privileges of our peers, as here- 
ditary legi.slators‘'of a free people, are incompara- 
bly more valuable and dignified in their nature, 
they arc far less invidious in their exercise than 
those of any other nobility in Europe. It is, I am 
firmly iiersuaded, to this peculiarly democratical 
character of the English monarchy,, that we are ' 
indebted for its long |)crmanence, its regular im- 
provement, and Its present vigour. It is a sin- 
gular, a providential circuinstaiice, that, in an age 
when the gradual march of civilization and com- 
merce* was so little foreseen, our aiicc.stors, de- 
viating from the usages of neighbouring countries, 
should, as if deliberately, have guarded against 
that expansive force, which, in bursting through 
obstacles improvidently opposed, has scattered 
havoc over Europe. 

cauanot Tills tciulcncy to civil equality in the English 
iiicBjuaiiiy j ascribed to several concur- 


* fAtt tMfim 

laXXirw f^ft, a*)' 

tiK.iti* of dfttJiM rat ) III lilt fliMii-a- 
liiun ofinniis of t^oUTiiiikiit uliitti 
IliTLKlotus (Hi, ( hat, ( HO |iut 


into llic niouths of tlint I'trsun 
sairap.«, alUr ilit* nmnJer of Smer- 
fli'i, a -('( III tuiiitncd in llit spirit 
of (. uriiLillt* 
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rest causes. In the first 'place the feudal insti* chap. 
tutions were far less military inr England than 
upon the continent From the time of Henry II.^ 
the escuage;, or ppcuniary commutation'fos per- 
soiial service, became almo.st universal,’ The 

• unong[ Iree- 

armies of our kings wer§ composed of hired troopj, jwij'iiEDK- 
great part of whoim certsdnly were knights and * 
gentlemen, but who, serving for pay, and hot by 
\irtue of their birth or tenure, preserved nothing 
of the feudal charactet- It w-as not, however, so 
much fur the ends of national ah of private waf- 
lare, that the relation of lord and vassal Whs coh- 
trived. The right which every baron in*l'Vanee 
|)ossessed of redressing his own wrongs and those 
of his tenants by arms rendered their conne.\ioii 
strictly military. But we read very little'of pri- 
vate ^'ars 111 England. Notwithstanding somi* 
jiassagos in Cllaiiiil, which certainly aiijiear to ad- 
mit their legality, it is not easy to reconcile tlii.'f 
with the general tenour of oiir laws.* They 
must always have been a breach of the king's 
peace, which our Sa.xoii lawgivers were perpetu- 
ally striving to preserve, and which the Conqueror 
and his sons more cfl'ectually maiiitaiiied.t Nor 


* 1 have mo(lih(‘(l this |iasMi(t, 
iti consH|ucn((' of tin ill'll ainiu- 
.ulvermoii of a jieniKlital crttic. 
In tho funiiLr imIiIioii, I )i.i(l 'll lUil 
t(M) MroiifrU the fliflererue, vaIikIi 
1 Mill believe lo have exislwi, Ik- 
twccri the cuMoms ol r.iiKhind and 
other feudal (.ouritncs, in re»|K^t 
of private warf.iri 

t 'llu' jn'iialtiLS inipo'.ttl on 
brt'adiLH of llie |H.‘an., in NN liking's 


Aiiuh*>Saxoii law a, an too nume- 
rous to he p.irticul irl) inserted 
( Int n roarkahle pasvai^e in Domes- 
d.i> ap}Mar% h) mnitiuintii; a h 
t^al (iisiiini of private feuiN in an 
individual manor, and tlnn. only 
amon){ Welsliinen, to afford an in- 
ft nine that it was wi anorn.ilv. 
In tl^ royal manor of Arthuifefd 
111 llereftmishirt , if <nn Welshtiian 
kilU another, ii w.b a (lutoiu for 
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can Retrace many instances \,soine we perHIaps 
may^ of acttaal" hostilities among the nobility of 
England after 4he conquest, except daring such 
air anarchy as the reign of Stephen or the mi- 
ii6r|ty of Henry III. Acts of outrage and spolia- 
tion were indeM very frequent. The statute of 
Marlhbridge,/. soon afVer the baronial wars of 
Henry III., ^speaks of the disseisins that had 
taken ^lace during the late disturbances;* and 
thirty-five verdicts are said to have been given at 
one court of assize against Foulkes de Brcaiitc, a 
notorious partizan, who commanded some foreign 
mercenaries at the beginning of the same reign : | 
but these are faint resemblances of that wide- 
spreading devastation which the nobles of France 
and Germany were entitled to carry. amon<!^ their 
neighbours. The most prominent instance pci- 
haps of what may be deemed a private war arose 
'out of a contention between the earls of Gloccstcr 
and Hereford, in the reign of h^dward I., during 
which acts of e.xtraordmary violence were perpe- 
trated; but, far from its having passed for lawftil, 
these powerful nobles were both committed to 
prison, and paid hca\y fines.;}; Thus the tenure 
of knight-service was not m efl'cet much more 
peculiarly connected with the profession of arms 
than that of socage. Ttiarc was nothing in the 


llic relations of tl»e slam to a^sem- ihiN plutidcr th*' kinc h.ul a llnnl 
l)lc and plundi r tho murderer ant! part, and thf rest tiii'y kept fur 

lus kindrts], and burn llifir bousps thrmsrlve^ p 17‘) 

until ttu lorpsc sliould be intcmsl, * St.it if Ilf 

which w.i't to Uko |ilarp by noon f M.itt. Paris, p 271 

on iht' morrow of his dcadi Of t Kol I\irl ^ol i |i 70 
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fo^tner coaditioB to generate that high eelf^esti* chap. 
mation, wiiich military halHts* iiftphe. On the 

IL 

contrary, Ae bortljensome incidents of tenure ip 
chivalry renderedjsoca’ge the more advafitageoUs, 
though less honourable of the two. 

In the next place, wf must aschbe a good depl 
of efficacy to the old SaxAi princiides, .that sur- 
vived the conquest of William, and mfuseJ them- 
selves into our common law. A respectable class 
of free socagers, having, in general, full rights ol 
alienating their lands, and holdiifl? them probably 
at a small certain rent from the lord of the^nanoV, 
frequently occur in Domesday Book, 'fliough, 
as 1 have already observed, these were derived 
from the superior and more fortunate Anglo- 
• Saxon ceorlj, they were peri'cctly exempt fiom 
all mirks of villenage both as to their person.s and 
estates. Some have derived their name Irom the 
Saxon rfoc, which signities a tranchise, especially* 
one of jurisdiction. And whatever may come of 
this etymology, which is not jierhaps so well 
established as' that from the French word m, a 
ploughshare,* they undoubtedly were suitors to 


• It IS not Pdsy to dtjcide be- 
tween these two derivations ot the 
words socage and socmani 
the one hand, the frequent rccur-Ji 
rence m Domesday Book of the 
eipressioD, socmanni de soca Al- 
gari, &c seems to lead us to infer 
that these words, so near m sound 
wcie related to each other boni- 
iierfonOavelkind, p. 13 li** cltaily 
for this derivHlicii Bui Hr.icUrti, 

1. ij. c 1 denvt sHOtagi from tin 


1 reiicli '»w., and tlu^ «lymolop>’ n 
cutiouhIv illuslraU-d by a pauagf 
m BloinefiHd's lli^t of Norfolk, 
\o\ 111 . p 53H. (folio ) III the ma- 
nor of Taw^ton, a mnee with a 
brareii hand holding a ploughdure 
was earned before the steward, as 
a hiRU that It was held b\ *o^e 
of the duchy of I^caster Per- 
lia|>i, however, this lustom may 
k thought not siifficirniK anuent 
10 conhrn? Hracion's tienvaluui 


\()1 . 11 . 
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the c6tnrt>'baron of the lord, to whose lae, or ri^t 
of justice, Ae/ belohged. They were conse- 
quently judges tn civil causes^ determined before' 
the nnmerial tribunal.* Such privileges set them 


* TeAittfiil junuMlicUon, 
coTomenocment of /Vhich we have 
seA before the conquest,^ never 
80 extent} ve u m povemvents of 
a more anstocratical character, 
either in cnmioal or civit cases. 
1 . In the laws ascnbed to Henry 
lit It 18 said that all offences 
ccftild only be tned m the king's 
court, or hy his commission c 10. 
Glanvil oistinguishes the criminal 
pleas, which could only be deter- 
mined before the king's judges, 
from those which belong to the 
sheriff. Treason, murder, robbeiy, 
and rape were of the former class; 
tliefl of the latter. 1. xiv. The 
criminal jurisdiction of the shenff 
18 entirely taken away by Magna 
Charta. c. 17. Sir E. Coke says, 
the terntonal franchises of inftng- 
thef and outfangthef ** iiad some 
continuance afterwards, but either 
by this act, or per desuetudinem, 
for inconvenience, these franchises 
within manors are antiquated and 
gone.'’ 2 Inst. p. 31. Ihe sta- 
tute hardly seems to reach them ; 
iiul they were certainly both 
claimed and exercised, as late as 
the reign of Edwtrd 1 Blomefteld 
mentions two instancen, both in 
1285, where executions for felony 
took place by the sentence of a 
courtrMTon. In these cases the 
lord's privilege w-as called m ques- 
tm at the assites, by which means 
we learn the transaction , it is very 
probable, that similar executions 
occurred in manors, where^the ju- 
risdiction was not disputed (lint 
of Norfolk, vol I p 3i:i.; \ol 
)ii. p. 50.) Felonies arc now (.og- 


niztble m the greater part of bo- 
roughs ; though It is usual, except 
m the most considerable places, to 
remit such as are not witnm bene- 
fit of clergy, to the justices of gaef 
delivery on their circuit. This 
Jurisdiction, however, is given, or 
presumed to be given, by special 
charter, and perfectly distinct from 
tliat which was feudal and territo- 
rial. Of the latter some vestiges 
appear to remain m particular li- 
berties, as for example the Soke of 
Peterborough, but most, if not 
all, of these local franchises have 
fallen, by nght or custom, into the 
hands of justice^ of the (j^ace A 
tenitonal pnvilege somewhat ana- 
logous to cnroioal jurisdiction, but 
considerably more oppressive, was 
that of pnvate gaols. the par- 
liament of Merton, 1237, the lords 
requested to have their own pnson 
for trespasses upon their parks and 
ponds, which the king refused. 
Slat. Merton, c 11. But several 
lords enjoyed this as a particular 
franchise; which is sav^ by the 
statute 5 II. IV c 10. directing 
justices of the peace to imprison 
no man, except in the common 
giol. 2. The civil junsdiction of 
the court-baron was rendered in- 
significant not only by its hmita- 
tiOD, in personal suits, to debts or 
damages not exceeding forty shil- 
lings, but by the wnts of tw and 
pour, which at once removed a suit 
for lands, in any stage of its pro- 
gress before judgment, into the 
county court or that of the king. 
The stHtute of Marlebndge took 
away all appellant jurisdiction of 
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giady above the roturiere, or cenaien r^FAnce. chap. 
They were all Englishmeft, *$aA ^eir tenure 
strictly English; ^rhich seems ti have given it 
credit in the eyes’^f our lawyers, when ^efname ^2^ 
of Englishman was affected even by Aose of Sldr- 
man descent, and the l^ws of E^wturd the Con- 
fessor became the univerAl demand. Oifainiy 
Glanvil, and still more Bracton^ treat the tendte 
in free socage with great respect. And wt have 
reason to think, that this class of freeholders was 
very numerous even before the re*)gn of Edward 1. 

But, lastly, the change which took place in tUc 
constitution of parliament consummated the de- 
gradation, if we must use the word, of the lower 
nubility : 1 me jin, not so much their attendance 
by representation instead of personal .summons, 
as tUbir election by the whole body of free- 
holdcrsfc and their separation, along with citizens 
and burges.ses, from the house of peers. These' 
changes \\ ill fail under cojistderation in tlie fol- 
lowing chapter. 

I ho Hiijxrnur lord, for false judffo- the former still ii rolamed liy the 
nioiit 111 the inanerial court of hii bishop<iofJ)urh<an.ind Hy, ihou^di 
tenant, .ind thus aimed another much ihorn of il^ aw lent extent 
blow , it the feudal ctirinexioo. 52 by an act of lien r) Mil f'dZ II. 

II ill ( 10. .1 Tiie lords of the Mil c 24 | and admimnlered by 
counties |)jlalino of Chester and the kini^’s justices of assjw*, tho 
Durham, and the Uoyal franchise bishops or tlieir deputies bem^ pnt 
of J'ly had not only a capital ju- only on the footing of ordinary ju»> 
ri^diitioii m criminal cases, but an tlLe^ of tin. peace Id. s 20. 
eulusive cognizance of civil suius; 
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